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Title II of the Americans with Disabilities Act of 1990
(ADA or Act), 104 Stat. 337, 42 U.S. C. §§12131-12165,
provides that “no qualified individual with a disability
shall, by reason of such disability, be excluded from par-
ticipation in or be denied the benefits of the services,
programs or activities of a public entity, or be subjected to
discrimination by any such entity.” §12132. The question
presented in this case is whether Title II exceeds Con-
gress’ power under §5 of the Fourteenth Amendment.

I

In August 1998, respondents George Lane and Beverly
Jones filed this action against the State of Tennessee and
a number of Tennessee counties, alleging past and ongoing
violations of Title II. Respondents, both of whom are
paraplegics who use wheelchairs for mobility, claimed that
they were denied access to, and the services of, the state
court system by reason of their disabilities. Lane alleged
that he was compelled to appear to answer a set of crimi-
nal charges on the second floor of a county courthouse that
had no elevator. At his first appearance, Lane crawled up
two flights of stairs to get to the courtroom. When Lane
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returned to the courthouse for a hearing, he refused to
crawl again or to be carried by officers to the courtroom;
he consequently was arrested and jailed for failure to
appear. dJones, a certified court reporter, alleged that she
has not been able to gain access to a number of county
courthouses, and, as a result, has lost both work and an
opportunity to participate in the judicial process. Respon-
dents sought damages and equitable relief.

The State moved to dismiss the suit on the ground that
it was barred by the Eleventh Amendment. The District
Court denied the motion without opinion, and the State
appealed.! The United States intervened to defend Title
Il’s abrogation of the States’ Eleventh Amendment immu-
nity. On April 28, 2000, after the appeal had been briefed
and argued, the Court of Appeals for the Sixth Circuit
entered an order holding the case in abeyance pending our
decision in Board of Trustees of Univ. of Ala. v. Garrett, 531
U. S. 356 (2001).

In Garrett, we concluded that the Eleventh Amendment
bars private suits seeking money damages for state viola-
tions of Title I of the ADA. We left open, however, the
question whether the Eleventh Amendment permits suits
for money damages under Title II. Id., at 360, n. 1. Fol-
lowing the Garrett decision, the Court of Appeals, sitting
en banc, heard argument in a Title II suit brought by a
hearing-impaired litigant who sought money damages for
the State’s failure to accommodate his disability in a child
custody proceeding. Popovich v. Cuyahoga County Court,
276 F. 3d 808 (CA6 2002). A divided court permitted the
suit to proceed despite the State’s assertion of Eleventh

1Tn Puerto Rico Aqueduct and Sewer Authority v. Metcalf & Eddy, Inc.,
506 U. S. 139 (1993), we held that “States and state entities that claim to
be ‘arms of the State’ may take advantage of the collateral order doctrine
to appeal a district court order denying a claim of Eleventh Amendment
immunity.” Id., at 147.
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Amendment immunity. The majority interpreted Garrett
to bar private ADA suits against States based on equal
protection principles, but not those that rely on due proc-
ess principles. 276 F.3d, at 811-816. The minority con-
cluded that Congress had not validly abrogated the States’
Eleventh Amendment immunity for any Title II claims,
id., at 821, while the concurring opinion concluded that
Title II validly abrogated state sovereign immunity with
respect to both equal protection and due process claims,
id., at 818.

Following the en banc decision in Popovich, a panel of
the Court of Appeals entered an order affirming the Dis-
trict Court’s denial of the State’s motion to dismiss in this
case. Judgt. order reported at 40 Fed. Appx. 911 (CA6
2002). The order explained that respondents’ claims were
not barred because they were based on due process princi-
ples. In response to a petition for rehearing arguing that
Popovich was not controlling because the complaint did
not allege due process violations, the panel filed an
amended opinion. It explained that the Due Process
Clause protects the right of access to the courts, and that
the evidence before Congress when it enacted Title II
“established that physical barriers in government build-
ings, including courthouses and in the courtrooms them-
selves, have had the effect of denying disabled people the
opportunity to access vital services and to exercise funda-
mental rights guaranteed by the Due Process Clause.”
315 F. 3d 680, 682 (CA6 2003). Moreover, that “record
demonstrated that public entities’ failure to accommodate
the needs of qualified persons with disabilities may result
directly from unconstitutional animus and impermissible
stereotypes.” Id., at 683. The panel did not, however,
categorically reject the State’s submission. It instead
noted that the case presented difficult questions that
“cannot be clarified absent a factual record,” and re-
manded for further proceedings. Ibid. We granted certio-
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rari, 539 U. S. 941 (2003), and now affirm.

II

The ADA was passed by large majorities in both Houses
of Congress after decades of deliberation and investigation
into the need for comprehensive legislation to address
discrimination against persons with disabilities. In the
years immediately preceding the ADA’s enactment, Con-
gress held 13 hearings and created a special task force
that gathered evidence from every State in the Union.
The conclusions Congress drew from this evidence are set
forth in the task force and Committee Reports, described in
lengthy legislative hearings, and summarized in the pream-
ble to the statute.? Central among these conclusions was
Congress’ finding that

“individuals with disabilities are a discrete and insu-
lar minority who have been faced with restrictions
and limitations, subjected to a history of purposeful
unequal treatment, and relegated to a position of po-
litical powerlessness in our society, based on charac-
teristics that are beyond the control of such individu-
als and resulting from stereotypic assumptions not
truly indicative of the individual ability of such indi-
viduals to participate in, and contribute to, society.”
42 U. S. C. §12101(=&)(7).

Invoking “the sweep of congressional authority, includ-
ing the power to enforce the fourteenth amendment and to
regulate commerce,” the ADA is designed “to provide a

2See 42 U. S. C. §12101; Task Force on the Rights and Empowerment
of Americans with Disabilities, From ADA to Empowerment 16 (Oct.
12, 1990); S. Rep. No. 101-116 (1989); H. R. Rep. No. 101-485 (1990);
H.R. Conf. Rep. No. 101-558 (1990); H. R. Conf. Rep. No. 101-596
(1990); cf. Board of Trustees of Univ. of Ala. v. Garrett, 531 U. S. 356, 389—
390 (2001) (App. A to opinion of BREYER, J., dissenting) (listing congres-
sional hearings).
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clear and comprehensive national mandate for the elimi-
nation of discrimination against individuals with disabili-
ties.” §§12101(b)(1), (b)(4). It forbids discrimination
against persons with disabilities in three major areas of
public life: employment, which is covered by Title I of the
statute; public services, programs, and activities, which
are the subject of Title II; and public accommodations,
which are covered by Title III.

Title 11, §§12131-12134, prohibits any public entity from
discriminating against “qualified” persons with disabilities
in the provision or operation of public services, programs,
or activities. The Act defines the term “public entity” to
include state and local governments, as well as their
agencies and instrumentalities. §12131(1). Persons with
disabilities are “qualified” if they, “with or without rea-
sonable modifications to rules, policies, or practices, the
removal of architectural, communication, or transporta-
tion barriers, or the provision of auxiliary aids and serv-
ices, mee[t] the essential eligibility requirements for the
receipt of services or the participation in programs or
activities provided by a public entity.” §12131(2). Title
II’s enforcement provision incorporates by reference §505
of the Rehabilitation Act of 1973, 92 Stat. 2982, as added,
29 U.S. C. §794a, which authorizes private citizens to
bring suits for money damages. 42 U. S. C. §12133.

III

The Eleventh Amendment renders the States immune
from “any suit in law or equity, commenced or prosecuted
... by Citizens of another State, or by Citizens or Subjects
of any Foreign State.” Even though the Amendment “by
its terms ... applies only to suits against a State by citi-
zens of another State,” our cases have repeatedly held that
this immunity also applies to unconsented suits brought by
a State’s own citizens. Garrett, 531 U. S,, at 363; Kimel v.
Florida Bd. of Regents, 528 U.S. 62, 72-73 (2000). Our
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cases have also held that Congress may abrogate the State’s
Eleventh Amendment immunity. To determine whether it
has done so in any given case, we “must resolve two predi-
cate questions: first, whether Congress unequivocally ex-
pressed its intent to abrogate that immunity; and second, if
it did, whether Congress acted pursuant to a valid grant of
constitutional authority.” Id., at 73.

The first question is easily answered in this case. The
Act specifically provides: “A State shall not be immune
under the eleventh amendment to the Constitution of the
United States from an action in Federal or State court of
competent jurisdiction for a violation of this chapter.” 42
U. S. C. §12202. As in Garrett, see 531 U. S., at 363—364,
no party disputes the adequacy of that expression of Con-
gress’ intent to abrogate the States’ Eleventh Amendment
immunity. The question, then, is whether Congress had
the power to give effect to its intent.

In Fitzpatrick v. Bitzer, 427 U. S. 445 (1976), we held
that Congress can abrogate a State’s sovereign immunity
when it does so pursuant to a valid exercise of its power
under §5 of the Fourteenth Amendment to enforce the
substantive guarantees of that Amendment. Id., at 456.
This enforcement power, as we have often acknowledged,
is a “broad power indeed.” Mississippt Univ. for Women v.
Hogan, 458 U. S. 718, 732 (1982), citing Ex parte Virginia,
100 U. S. 339, 346 (1880).% It includes “the authority both
to remedy and to deter violation of rights guaranteed [by

31In Ex parte Virginia, we described the breadth of Congress’ §5 power
as follows:

“Whatever legislation is appropriate, that is, adapted to carry out the
objects the amendments have in view, whatever tends to enforce
submission to the prohibitions they contain, and to secure to all persons
the enjoyment of perfect equality of civil rights and the equal protection
of the laws against State denial or invasion, if not prohibited, is
brought within the domain of congressional power.” 100 U. S., at 345—
346. See also City of Boerne v. Flores, 521 U. 8. 507, 517-518 (1997).
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the Fourteenth Amendment] by prohibiting a somewhat
broader swath of conduct, including that which is not itself
forbidden by the Amendment’s text.” Kimel, 528 U.S, at
81. We have thus repeatedly affirmed that “Congress may
enact so-called prophylactic legislation that proscribes
facially constitutional conduct, in order to prevent and
deter unconstitutional conduct.” Nevada Dept. of Human
Resources v. Hibbs, 538 U. 8. 721, 727-728 (2003). See also
City of Boerne v. Flores, 521 U.S. 507, 518 1997).4 The
most recent affirmation of the breadth of Congress’ §5 power

4Tn Boerne, we observed:

“Legislation which deters or remedies constitutional violations can
fall within the sweep of Congress’ enforcement power even if in the
process it prohibits conduct which is not itself unconstitutional and
intrudes into ‘legislative spheres of autonomy previously reserved to
the States. Fitzpatrick v. Bitzer, 427 U. 8. 445, 455 (1976). For exam-
ple, the Court upheld a suspension of literacy tests and similar voting
requirements under Congress’ parallel power to enforce the provisions
of the Fifteenth Amendment, see U.S. Const., Amdt. 15, §2, as a
measure to combat racial discrimination in voting, South Carolina v.
Katzenbach, 383 U. S. 301, 308 (1966), despite the facial constitution-
ality of the tests under Lassiter v. Northampton County Bd. of Elec-
tions, 360 U. S. 45 (1959). We have also concluded that other measures
protecting voting rights are within Congress’ power to enforce the
Fourteenth and Fifteenth Amendments, despite the burdens those
measures placed on the States. South Carolina v. Kaizenbach, supra
(upholding several provisions of the Voting Rights Act of 1965); Katzen-
bach v. Morgan, [384 U. S. 641 (1966)] (upholding ban on literacy tests
that prohibited certain people schooled in Puerto Rico from voting);
Oregon v. Mitchell, 400 U. S, 112 (1970) (upholding 5-year nationwide
ban on literacy tests and similar voting requirements for registering to
vote); Ciiy of Rome v. United States, 446 U. S. 156, 161 (1980) (uphold-
ing 7-year extension of the Voting Rights Act’s requirement that certain
jurisdictions preclear any change to a ‘“standard, practice, or procedure
with respect to voting”’); see also James Everard’s Breweries v. Day,
265 U. S. 545 (1924) (upholding ban on medical prescription of intoxi-
cating malt liquors as appropriate to enforce Eighteenth Amendment
ban on manufacture, sale, or transportation of intoxicating liquors for
beverage purposes).” Id., at 518.
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came in Hibbs, in which we considered whether a male state
employee could recover money damages against the State
for its failure to comply with the family-care leave provision
of the Family and Medical Leave Act of 1993 (FMLA), 107
Stat. 6, 29 U. S. C. §2601 et seq. We upheld the FMLA as a
valid exercise of Congress’ §5 power to combat unconstitu-
tional sex discrimination, even though there was no sugges-
tion that the State’s leave policy was adopted or applied
with a discriminatory purpose that would render it uncon-
stitutional under the rule of Personnel Administrator of
Mass. v. Feeney, 442 U. S. 256 (1979). When Congress seeks
to remedy or prevent unconstitutional discrimination, §5
authorizes it to enact prophylactic legislation proscribing
practices that are discriminatory in effect, if not in intent, to
carry out the basic objectives of the Equal Protection Clause.

Congress’ §5 power is not, however, unlimited. While
Congress must have a wide berth in devising appropriate
remedial and preventative measures for unconstitutional
actions, those measures may not work a “substantive
change in the governing law.” Boerne, 521 U. S., at 519.
In Boerne, we recognized that the line between remedial
legislation and substantive redefinition is “not easy to
discern,” and that “Congress must have wide latitude in
determining where it lies.” Id., at 519-520. But we also
confirmed that “the distinction exists and must be ob-
served,” and set forth a test for so observing it: Section 5
legislation is valid if it exhibits “a congruence and propor-
tionality between the injury to be prevented or remedied
and the means adopted to that end.” Id., at 520.

In Boerne, we held that Congress had exceeded its §5
authority when it enacted the Religious Freedom Restora-
tion Act of 1993 (RFRA). We began by noting that Con-
gress enacted RFRA “in direct response” to our decision in
Employment Div., Dept. of Human Resources of Ore. v.
Smith, 494 U.S. 872 (1990), for the stated purpose of
“restor[ing]” a constitutional rule that Smith had rejected.
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521 U. S., at 512, 515 (internal quotation marks omitted).
Though the respondent attempted to defend the statute as
a reasonable means of enforcing the Free Exercise Clause
as interpreted in Smith, we concluded that RFRA was “so
out of proportion” to that objective that it could be under-
stood only as an attempt to work a “substantive change in
constitutional protections.” Id., at 529, 532. Indeed, that
was the very purpose of the law.

This Court further defined the contours of Boerne’s
“congruence and proportionality” test in Florida Prepaid
Postsecondary Ed. Expense Bd. v. College Savings Bank,
527 U. S. 627 (1999). At issue in that case was the valid-
ity of the Patent and Plant Variety Protection Remedy
Clarification Act (hereinafter Patent Remedy Act), a statu-
tory amendment Congress enacted in the wake of our
decision in Atascadero State Hospital v. Scanlon, 473 U. S.
234 (1985), to clarify its intent to abrogate state sovereign
immunity from patent infringement suits. Florida Pre-
paid, 527 U. S., at 631-632. Noting the virtually complete
absence of a history of unconstitutional patent infringe-
ment on the part of the States, as well as the Act’s expan-
sive coverage, the Court concluded that the Patent Rem-
edy Act’s apparent aim was to serve the Article I concerns
of “provid[ing] a uniform remedy for patent infringement
and ... plac[ing] States on the same footing as private
parties under that regime,” and not to enforce the guaran-
tees of the Fourteenth Amendment. Id., at 647-648. See
also Kimel, 528 U. S. 62 (finding that the Age Discrimina-
tion in Employment Act exceeded Congress’ §5 powers
under Boerne); United States v. Morrison, 529 U. S. 598
(2000) (Violence Against Women Act).

Applying the Boerne test in Garrett, we concluded that
Title I of the ADA was not a valid exercise of Congress’ §5
power to enforce the Fourteenth Amendment’s prohibition
on unconstitutional disability discrimination in public
employment. As in Florida Prepaid, we concluded Con-
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gress’ exercise of its prophylactic §56 power was unsup-
ported by a relevant history and pattern of constitutional
violations. 531 U. S., at 368, 374. Although the dissent
pointed out that Congress had before it a great deal of
evidence of discrimination by the States against persons
with disabilities, id., at 379 (BREYER, J., dissenting), the
Court’s opinion noted that the “overwhelming majority” of
that evidence related to “the provision of public services
and public accommodations, which areas are addressed in
Titles II and IIl,” rather than Title I, id., at 371, n. 7. We
also noted that neither the ADA’s legislative findings nor
its legislative history reflected a concern that the States
had been engaging in a pattern of unconstitutional em-
ployment discrimination. We emphasized that the House
and Senate Committee Reports on the ADA focused on
“‘discrimination [in] . . . employment in the private sector,””
and made no mention of discrimination in public employ-
ment. Id., at 371-372 (quoting S. Rep. No. 101-116, p. 6
(1989), and H. R. Rep. No. 101-485, pt. 2, p. 28 (1990))
(emphasis in Garrett). Finally, we concluded that Title I's
broad remedial scheme was insufficiently targeted to
remedy or prevent unconstitutional discrimination in
public employment. Taken together, the historical record
and the broad sweep of the statute suggested that Title I's
true aim was not so much to enforce the Fourteenth
Amendment’s prohibitions against disability discrimina-
tion in public employment as it was to “rewrite” this
Court’s Fourteenth Amendment jurisprudence. 531 U. S,
at 372-374.

In view of the significant differences between Titles I
and II, however, Garrett left open the question whether
Title II is a valid exercise of Congress’ §5 enforcement
power. It is to that question that we now turn.

v
The first step of the Boerne inquiry requires us to iden-
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tify the constitutional right or rights that Congress sought
to enforce when it enacted Title II. Garrett, 531 U. S., at
365. In Garrett we identified Title I's purpose as enforce-
ment of the Fourteenth Amendment’s command that “all
persons similarly situated should be treated alike.”
Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 439
(1985). As we observed, classifications based on disability
violate that constitutional command if they lack a rational
relationship to a legitimate governmental purpose.
Garrett, 531 U. 8., at 366 (citing Cleburne, 473 U. S., at
448).

Title II, like Title I, seeks to enforce this prohibition on
irrational disability discrimination. But it also seeks to
enforce a variety of other basic constitutional guarantees,
infringements of which are subject to more searching
judicial review. See, e.g., Dunn v. Blumstein, 405 U. S. 330,
336-337 (1972); Shapiro v. Thompson, 394 U. S. 618, 634
(1969); Skinner v. Oklahoma ex rel. Williamson, 316 U. S.
535, 541 (1942). These rights include some, like the right of
access to the courts at issue in this case, that are protected
by the Due Process Clause of the Fourteenth Amendment.
The Due Process Clause and the Confrontation Clause of
the Sixth Amendment, as applied to the States via the
Fourteenth Amendment, both guarantee to a criminal
defendant such as respondent Lane the “right to be present
at all stages of the trial where his absence might frustrate
the fairness of the proceedings.” Faretta v. California, 422
U. S. 806, 819, n. 15 (1975). The Due Process Clause also
requires the States to afford certain civil litigants a “mean-
ingful opportunity to be heard” by removing obstacles to
their full participation in judicial proceedings. Boddie v.
Connecticut, 401 U. S. 371, 379 (1971); M. L. B. v. S. L. J.,
519 U. S. 102 (1996). We have held that the Sixth Amend-
ment guarantees to criminal defendants the right to trial by
a jury composed of a fair cross section of the community,
noting that the exclusion of “identifiable segments playing
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major roles in the community cannot be squared with the
constitutional concept of jury trial” Taylor v. Louisiana,
419 U. 8. 522, 530 (1975). And, finally, we have recognized
that members of the public have a right of access to criminal
proceedings secured by the First Amendment.
Press-Enterprise Co. v. Superior Court of Cal., County of
Riverside, 478 U. S. 1, 8-15 (1986).

Whether Title IT validly enforces these constitutional
rights is a question that “must be judged with reference to
the historical experience which it reflects.” South Carolina
v. Katzenbach, 383 U.S. 301, 308 (1966). See also Florida
Prepaid, 527 U. S., at 639-640; Boerne, 521 U. 8., at 530.
While §5 authorizes Congress to enact reasonably prophy-
lactic remedial legislation, the appropriateness of the rem-
edy depends on the gravity of the harm it seeks to prevent.
“Difficult and intractable problems often require powerful
remedies,” Kimel, 528 U. S., at 88, but it is also true that
“[s]trong measures appropriate to address one harm may be
an unwarranted response to another, lesser one,” Boerne,
521 U. S,, at 530.

It is not difficult to perceive the harm that Title II is
designed to address. Congress enacted Title II against a
backdrop of pervasive unequal treatment in the admini-
stration of state services and programs, including system-
atic deprivations of fundamental rights. For example,
“lals of 1979, most States ... categorically disqualified
diots’ from voting, without regard to individual capac-
ity.”s The majority of these laws remain on the books,®

5 Cleburne v. Cleburne Living Center, Inc., 473 U. 8. 432, 464, and n. 14
(1985) (Marshall, J., concurring in judgment in part and dissenting in
part) (citing Note, Mental Disability and the Right to Vote, 88 Yale L. J.
1644 (1979)).

6See Schriner, Ochs, & Shields, Democratic Dilemmas: Notes on the
ADA and Voting Rights of People with Cognitive and Emotional Im-
pairments, 21 Berkeley J. Emp. & Lab. L. 437, 456-472 tbl. II (2000)
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and have been the subject of legal challenge as recently as
2001.7 Similarly, a number of States have prohibited and
continue to prohibit persons with disabilities from engag-
ing in activities such as marrying® and serving as jurors.®
The historical experience that Title II reflects is also
documented in this Court’s cases, which have identified
unconstitutional treatment of disabled persons by state
agencies in a variety of setfings, including unjustified
commitment, e.g., Jackson v. Indiana, 406 U.S. 715
(1972); the abuse and neglect of persons committed to
state mental health hospitals, Youngberg v. Romeo, 457
U. S. 307 (1982);10 and irrational discrimination in zoning
decisions, Cleburne v. Cleburne Living Center, Inc., 473
U. S. 432 (1985). The decisions of other courts, too, docu-
ment a pattern of unequal treatment in the adminis-
tration of a wide range of public services, programs,
and activities, including the penal system,!! public

(listing state laws concerning the voting rights of persons with mental
disabilities).

7See Doe v. Rowe, 156 F. Supp. 2d 35 (Me. 2001).

8E.g., D. C. Code §46-403 (West 2001) (declaring illegal and void the
marriage of “an idiot or of a person adjudged to be a lunatic”); Ky. Rev.
Stat. Ann. §402.990(2) (West 1992 Cumulative Service) (criminalizing
the marriage of persons with mental disabilities); Tenn. Code Ann.
§36-3-109 (1996) (forbidding the issuance of a marriage license to
“imbecile[s]”).

9E.g., Mich. Comp. Laws Ann. §729.204 (West 2002) (persons selected
for inclusion on jury list may not be “infirm or decrepit’); Tenn. Code
Ann. §22-2-304(c) (1994) (authorizing judges to excuse “mentally and
physically disabled” persons from jury service).

10The undisputed findings of fact in Pennhurst State School and Hos-
pital v. Halderman, 451 U.S. 1 (1981), provide another example of such
mistreatment. See id., at 7 (“Conditions at Pennhurst are not only
dangerous, with the residents often physically abused or drugged by staff
members, but also inadequate for the ‘habilitation’ of the retarded”).

1E.g, LaFaut v. Smith, 834 F. 2d 389, 394 (CA4 1987) (paraplegic
inmate unable to access toilet facilities); Schmidt v. Odell, 64 F. Supp.
2d 1014 (Kan. 1999) (double amputee forced to crawl around the floor of
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education,!? and voting.'® Notably, these decisions also
demonstrate a pattern of unconstitutional treatment in
the administration of justice.!4

jail). See also, e.g., Key v. Grayson, 179 F. 3d 996 (CA6 1999) (deaf
inmate denied access to sex offender therapy program allegedly re-
quired as precondition for parole).

12F.g., New York State Assn. for Retarded Children, Inc. v. Carey, 466
F.Supp. 487, 504 (EDNY 1979) (segregation of mentally retarded
students with hepatitis B); Mills v. Board of Ed. of District of Colum-
bia, 348 F. Supp. 866 (DC 1972) (exclusion of mentally retarded stu-
dents from public school system). See also, e.g., Robertson v. Granite
City Community Unit School District No. 9, 684 F. Supp. 1002 (SD Il
1988) (elementary-school student with AIDS excluded from attending
regular education classes or participating in extracurricular activities);
Thomas v. Atascadero Unified School District, 662 F. Supp. 376 (CD
Cal. 1986) (kindergarten student with AIDS excluded from class).

13EF.g., Doe v. Rowe, 156 F. Supp. 2d 35 (Me. 2001) (disenfranchise-
ment of persons under guardianship by reason of mental illness). See
also, e.g., New York ex rel. Spitzer v. County of Delaware, 82 F. Supp. 2d
12 (NDNY 2000) (mobility-impaired voters unable to access county
polling places).

WUE g, Ferrell v. Estelle, 568 F.2d 1128, 1132-1133 (CA5) (deaf
criminal defendant denied interpretive services), opinion withdrawn as
moot, 573 F. 2d 867 (1978); State v. Schaim, 65 Ohio St. 3d 51, 64, 600
N. E. 2d 661, 672 (1992) (same); People v. Rivera, 125 Misc. 2d 516, 528,
480 N. Y. S. 2d 426, 434 (Sup. Ct. 1984) (same). See also, e.g., Layton v.
Elder, 143 F. 3d 469, 470-472 (CA8 1998) (mobility-impaired litigant
excluded from a county quorum court session held on the second floor of
an inaccessible courthouse); Matthews v. Jefferson, 29 F. Supp. 2d 525,
533-534 (WD Ark. 1998) (wheelchair-bound litigant had to be carried to
the second floor of an inaccessible courthouse, from which he was
unable to leave to use restroom facilities or obtain a meal, and no
arrangements were made to carry him downstairs at the end of the
day); Pomerantz v. County of Los Angeles, 674 F. 2d 1288, 1289 (CA9
1982) (blind persons categorically excluded from jury service); Galloway
v. Superior Court of District of Columbia, 816 F. Supp. 12 (DC 1993)
(same); DeLong v. Brumbaugh, 703 F. Supp. 399, 405 (WD Pa. 1989)
(deaf individual excluded from jury service); People v. Green, 561
N.Y.S. 2d 130, 133 (Cty. Ct. 1990) (prosecutor exercised peremptory
strike against prospective juror solely because she was hearing
impaired).
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This pattern of disability discrimination persisted de-
spite several federal and state legislative efforts to address
it. In the deliberations that led up to the enactment of the
ADA, Congress identified important shortcomings in
existing laws that rendered them “inadequate to address
the pervasive problems of discrimination that people with
disabilities are facing.” S.Rep. No. 101-116, at 18. See
also H. R. Rep. No. 101485, pt. 2, at 47.15 It also uncov-
ered further evidence of those shortcomings, in the form of
hundreds of examples of unequal treatment of persons
with disabilities by States and their political subdivisions.
See Garrett, 531 U. S., at 379 (BREYER, J., dissenting).
See also id., at 391 (App. C to opinion of BREYER, J., dis-
senting). As the Court’s opinion in Garrett observed, the
“overwhelming majority” of these examples concerned
discrimination in the administration of public programs
and services. Id., at 371, n. 7; Government’s Lodging in
Garrett, O.T. 2000, No. 99-1240 (available in Clerk of
Court’s case file).

With respect to the particular services at issue in this
case, Congress learned that many individuals, in many
States across the country, were being excluded from
courthouses and court proceedings by reason of their
disabilities. A report before Congress showed that some
76% of public services and programs housed in state-
owned buildings were inaccessible to and unusable by
persons with disabilities, even taking into account the
possibility that the services and programs might be re-
structured or relocated to other parts of the buildings.
U. S. Civil Rights Commission, Accommodating the Spec-
trum of Individual Abilities 39 (1983). Congress itself

15For a comprehensive discussion of the shortcomings of state dis-
ability discrimination statutes, see Colker & Milani, The Post-Garrett
World: Insufficient State Protection against Disability Discrimination,
53 Ala. L. Rev. 1075 (2002).
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heard testimony from .persons with disabilities who de-
scribed the physical inaccessibility of local courthouses.
Oversight Hearing on H. R. 4468 before the House Sub-
committee on Select Education of the Committee on Edu-
cation and Labor, 100th Cong., 2d Sess., 40—41, 48 (1988).
And its appointed task force heard numerous examples of
the exclusion of persons with disabilities from state judi-
cial services and programs, including exclusion of persons
with visual impairments and hearing impairments from
jury service, failure of state and local governments to
provide interpretive services for the hearing impaired,
failure to permit the testimony of adults with developmen-
tal disabilities in abuse cases, and failure to make court-
rooms accessible to witnesses with physical disabilities.
Government’s Lodging in Garreit, 0. T. 2000, No. 99—
1240. See also Task Force on the Rights and
Empowerment of Americans with Disabilities, From ADA
to Empowerment (Oct. 12, 1990).16

6THE CHIEF JUSTICE dismisses as “irrelevant” the portions of this
evidence that concern the conduct of nonstate governments. Post, at 5—
6 (dissenting opinion). This argument rests on the mistaken premise
that a valid exercise of Congress’ §5 power must always be predicated
solely on evidence of constitutional violations by the States themselves.
To operate on that premise in this case would be particularly inappro-
priate because this case concerns the provision of judicial services, an
area in which local governments are typically treated as “arm[s] of the
State” for Eleventh Amendment purposes, Mt. Healthy City Bd. of Ed. v.
Doyle, 429 U. 8. 274, 280 (1977), and thus enjoy precisely the same
immunity from unconsented suit as the States. See, e.g., Callahan v.
Philadelphia, 207 F. 3d 668, 670—674 (CA3 2000) (municipal court is an
“arm of the State” entitled to Eleventh Amendment immunity); Kelly v.
Municipal Courts, 97 F. 3d 902, 907-908 (CA7 1996) (same); Franceschi
v. Schwartz, 57 F.3d 828, 831 (CA9 1995) (same). Cf. Garrett, 531
U. S., at 368-369.

In any event, our cases have recognized that evidence of constitu-
tional violations on the part of nonstate governmental actors is relevant
to the §5 inquiry. To be sure, evidence of constitutional violations by
the States themselves is particularly important when, as in Florida
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Given the sheer volume of evidence demonstrating the
nature and extent of unconstitutional discrimination
against persons with disabilities in the provision of public
services, the dissent’s contention that the record is insuffi-
cient to justify Congress’ exercise of its prophylactic power
is puzzling, to say the least. Just last Term in Hibbs, we
approved the family-care leave provision of the FMLA as
valid §5 legislation based primarily on evidence of dispa-
rate provision of parenting leave, little of which concerned
unconstitutional state conduct. 538 U.S., at 728-733.17
We explained that because the FMLA was targeted at sex-

Prepaid Postsecondary Ed. Expense Bd. v. College Savings Bank, 527 U. S.
627 (1999), Kimel v. Florida Bd. of Regents, 528 U.S. 62 (2000), and
Garrett, the sole purpose of reliance on §5 is to place the States on equal
footing with private actors with respect to their amenability to suit.
But much of the evidence in South Carolina v. Katzenbach, 383 U. S,
at 312-315, to which THE CHIEF JUSTICE favorably refers, post, at 11,
involved the conduct of county and city officials, rather than the States.
Moreover, what THE CHIEF JUSTICE calls an “extensive legislative record
documenting States’ gender discrimination in employment leave
policies” in Nevada Dept. of Human Resources V. Hibbs, 538 U.S. 721
(2003), post, at 11, in fact contained little specific evidence of a pattern
of unconstitutional discrimination on the part of the States. Indeed,
the evidence before the Congress that enacted the FMLA related
primarily to the practices of private-sector employers and the Federal
Government. See Hibbs, 538 U. S., at 730-735. See also id., at 745—
750 (KENNEDY, J., dissenting).

17 Specifically, we relied on (1) a Senate Report citation to a Bureau of
Labor Statistics survey revealing disparities in private-sector provision
of parenting leave to men and women; (2) submissions from two sources
at a hearing on the Parental and Medical Leave Act of 1986, a prede-
cessor bill to the FMLA, that public-sector parental leave polices
““diffe[r] little’” from private-sector policies; (3) evidence that 15 States
provided women up to one year of extended maternity leave, while only
4 States provided for similarly extended paternity leave; and (4) a
House Report’s quotation of a study that found that failure to imple-
ment uniform standards for parenting leave would “‘leavle] Federal
employees open to discretionary and possibly unequal treatment,’”
H. R. Rep. No. 103--8, pt. 2, p. 11 (1993). Hibbs, 538 U. S,, at 728-733.
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based classifications, which are subject to a heightened
standard of judicial scrutiny, “it was easier for Congress to
show a pattern of state constitutional violations” than in
Garrett or Kimel, both of which concerned legislation that
targeted classifications subject to rational-basis review.
538 U. S., at 735—737. Title Il is aimed at the enforcement
of a variety of basic rights, including the right of access to
the courts at issue in this case, that call for a standard of
judicial review at least as searching, and in some cases
more searching, than the standard that applies to sex-
based classifications. And in any event, the record of
constitutional violations in this case—including judicial
findings of unconstitutional state action, and statistical,
legislative, and anecdotal evidence of the widespread
exclusion of persons with disabilities from the enjoyment
of public services—far exceeds the record in Hibbs.

The conclusion that Congress drew from this body of
evidence is set forth in the text of the ADA itself:
“[D]iscrimination against individuals with disabilities
persists in such critical areas as . . . education, transporta-
tion, communication, recreation, institutionalization,
health services, voting, and access to public services.” 42
U.S.C. §12101(a)(3) (emphasis added). This finding,
together with the extensive record of disability discrimina-
tion that underlies it, makes clear beyond peradventure
that inadequate provision of public services and access to
public facilities was an appropriate subject for prophylac-
tic legislation.

\Y

The only question that remains is whether Title II is an
appropriate response to this history and pattern of une-
qual treatment. At the outset, we must determine the
scope of that inquiry. Title Il—unlike RFRA, the Patent
Remedy Act, and the other statutes we have reviewed for
validity under §5—reaches a wide array of official conduct
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in an effort to enforce an equally wide array of constitu-
tional guarantees. Petitioner urges us both to examine
the broad range of Title II's applications all at once, and to
treat that breadth as a mark of the law’s invalidity. Ac-
cording to petitioner, the fact that Title Il applies not only
to public education and voting-booth access but also to
seating at state-owned hockey rinks indicates that Title II
is not appropriately tailored to serve its objectives. But
nothing in our case law requires us to consider Title II,
with its wide variety of applications, as an undifferenti-
ated whole.’® Whatever might be said about Title II’s
other applications, the question presented in this case is
not whether Congress can validly subject the States to
private suits for money damages for failing to provide
reasonable access to hockey rinks, or even to voting
booths, but whether Congress had the power under §5 to
enforce the constitutional right of access to the courts.
Because we find that Title IT unquestionably is valid §5

18 Contrary to THE CHIEF JUSTICE, posi, at 15, neither Garrett nor
Florida Prepaid lends support to the proposition that the Boerne test
requires courts in all cases to “measur(e] the full breadth of the statute
or relevant provision that Congress enacted against the scope of the
constitutional right it purported to enforce.” In fact, the decision in
Garrett, which severed Title I of the ADA from Title II for purposes of
the §5 inquiry, demonstrates that courts need not examine “the full
breadth of the statute” all at once. Moreover, Garrett and Florida
Prepaid, like all of our other recent §5 cases, concerned legislation that
narrowly targeted the enforcement of a single constitutional right; for
that reason, neither speaks to the issue presented in this case.

Nor is THE CHIEF JUSTICE’s approach compelled by the nature of the
Boerne inquiry. The answer to the question Boerne asks—whether a
piece of legislation attempts substantively to redefine a constitutional
guarantee—logically focuses on the manner in which the legislation
operates to enforce that particular guarantee. It is unclear what, if
anything, examining Title II's application to hockey rinks or voting
booths can tell us about whether Title II substantively redefines the
right of access to the courts.



20 TENNESSEE v. LANE

Opinion of the Court

legislation as it applies to the class of cases implicating
the accessibility of judicial services, we need go no further.
See United States v. Raines, 362 U. S. 17, 26 (1960).1°

Congress’ chosen remedy for the pattern of exclusion
and discrimination described above, Title II's requirement
of program accessibility, is congruent and proportional to
its object of enforcing the right of access to the courts. The
unequal treatment of disabled persons in the administra-
tion of judicial services has a long history, and has per-
sisted despite several legislative efforts to remedy the
problem of disability discrimination. Faced with consider-
able evidence of the shortcomings of previous legislative
responses, Congress was justified in concluding that this
“difficult and intractable proble[m]” warranted “added
prophylactic measures in response.” Hibbs, 538 U. S., at
737 (internal quotation marks omitted).

The remedy Congress chose is nevertheless a limited
one. Recognizing that failure to accommodate persons
with disabilities will often have the same practical effect
as outright exclusion, Congress required the States to take
reasonable measures to remove architectural and other
barriers to accessibility. 42 U. S. C. §12131(2). But Title
IT does not require States to employ any and all means to
make judicial services accessible to persons with disabili-
ties, and it does not require States to compromise their
essential eligibility criteria for public programs. It re-
quires only “reasonable modifications” that would not

19In Raines, a State subject to suit under the Civil Rights Act of 1957
contended that the law exceeded Congress’ power to enforce the Fif-
teenth Amendment because it prohibited “any person,” and not just
state actors, from interfering with voting rights. We rejected that
argument, concluding that “if the complaint here called for an applica-
tion of the statute clearly constitutional under the Fifteenth Amend-
ment, that should have been an end to the question of constitutional-
ity.” 362 U. S., at 24-25.
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fundamentally alter the nature of the service provided,
and only when the individual seeking modification is
otherwise eligible for the service. Ibid. As Title II's im-
plementing regulations make clear, the reasonable modifi-
cation requirement can be satisfied in a number of ways.
In the case of facilities built or altered after 1992, the
regulations require compliance with specific architectural
accessibility standards. 28 CFR §35.151 (2003). But in
the case of older facilities, for which structural change is
likely to be more difficult, a public entity may comply with
Title II by adopting a variety of less costly measures,
including relocating services to alternative, accessible
sites and assigning aides to assist persons with disabilities
in accessing services. §35.150(b)(1). Only if these meas-
ures are ineffective in achieving accessibility is the public
entity required to make reasonable structural changes.
Ibid. And In no event is the entity required to undertake
measures that would impose an undue financial or ad-
ministrative burden, threaten historic preservation inter-
ests, or effect a fundamental alteration in the nature of
the service. §§35.150(a)(2), (a)(3).

This duty to accommodate is perfectly consistent with
the well-established due process principle that, “within the
limits of practicability, a State must afford to all individu-
als a meaningful opportunity to be heard” in its courts.
Boddie, 401 U. S., at 379 (internal quotation marks and
citation omitted).2 Our cases have recognized a number
of affirmative obligations that flow from this principle: the
duty to waive filing fees in certain family-law and criminal

20 Because this case implicates the right of access to the courts, we
need not consider whether Title IT's duty to accommodate exceeds what
the Constitution requires in the class of cases that implicate only
Cleburne’s prohibition on irrational discrimination. See Garrett, 531 U. S,,
at 372.
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cases,?! the duty to provide transcripts to criminal defen-
dants seeking review of their convictions,?? and the duty to
provide counsel to certain criminal defendants.?? Each of
these cases makes clear that ordinary considerations of
cost and convenience alone cannot justify a State’s failure
to provide individuals with a meaningful right of access to
the courts. Judged against this backdrop, Title I’s af-
firmative obligation to accommodate persons with disabili-
ties in the administration of justice cannot be said to be
“so out of proportion to a supposed remedial or preventive
object that it cannot be understood as responsive to, or
designed to prevent, unconstitutional behavior.” Boerne,
521 U. S., at 532; Kimel, 528 U. S., at 86.% It is, rather, a
reasonable prophylactic measure, reasonably targeted to a
legitimate end.

For these reasons, we conclude that Title II, as it applies

21 Boddie v. Connecticut, 401 U. S, 371 (1971) (divorce filing fee); M L.
B.v.S. L. J, 519 U.S. 102 (1996) (record fee in parental rights termina-
tion action); Smith v. Benneit, 365 U. 5. 708 (1961) (filing fee for habeas
petitions); Burns v. Ohio, 360 U. S. 252 (1959) (filing fee for direct appeal
in criminal case).

22 Griffin v. Illinois, 351 U. S. 12 (1956).

23 Gideon v. Wainwright, 372 U. S. 335 (1963) (trial counsel for persons
charged with felony offenses); Douglas v. California, 372 U. 8. 353 (1963)
(counsel for divect appeals as of right).

24T CHIET JUSTICE contends that Title II cannot be understood as
remedial legislation because it “subjects a State to liability for failing to
make a vast array of special accommodations, without regard for
whether the failure to accommodate resulis in a constitutional wrong.”
Post, at 17 (emphasis in original). But as we have often acknowledged,
Congress “is not confined to the enactment of legislation that merely
parrots the precise wording of the Fourteenth Amendment,” and may
prohibit “a somewhat broader swath of conduct, including that which is
not itself forbidden by the Amendment’s text.” Kimel, 528 U. S, at 81.
Cf. Hibbs, 538 U. S. 721 (upholding the FMLA as valid remedial legis-
lation without regard to whether failure to provide the statutorily
mandated 12 weeks leave results in a violation of the Fourteenth
Amendment).
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to the class of cases implicating the fundamental right of
access to the courts, constitutes a valid exercise of Con-
gress’ §5 authority to enforce the guarantees of the Four-
teenth Amendment. The judgment of the Court of Appeals

is therefore affirmed.
It is so ordered.
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INTEREST OF THE AMICI CURIAE

Amici curiae are twenty-five associations of people with
disabilities, public interest groups, professional organiza-
tions, and other organizations that advocate for the rights
of people with disabilities, including AARP, American As-
sociation on Mental Retardation, American Council of the
Blind, American Diabetes Association, American Occupa-
tional Therapy Association, American Psychiatric Associ-
ation, The Arc of the United States, Association on Higher
Education and Disability, Bazelon Center for Mental
Health Law, Alexander Graham Bell Association for the
Deaf and Hard of Hearing, Depression and Bipolar Support
Alliance, Easter Seals, The Epilepsy Foundation®, Lambda
Legal Defense and Education Fund, Inc., National Alliance
for the Mentally 111, National Association for Rights Protec-
tion and Advocacy, National Association of Councils on De-
velopmental Disabilities, National Council on Independent
Living, National Health Law Program, National Mental
Health Association, National Mental Health Consumers’
Self-Help Clearinghouse, National Multiple Sclerosis So-
ciety, Paralyzed Veterans of America, Tennessee Disabil-
ity Coalition, and United Cerebral Palsy Associations, Inc.
These organizations, the interests of which are described
in greater detail in the Appendix, wish to ensure that the
Court is fully apprised of the extensive evidence of the
States’ patterns of unconstitutional treatment of people
with disabilities supporting Congress’ abrogation of
Eleventh Amendment immunity for violations of Title II of
the Americans with Disabilities Act (‘ADA”).!

1. The parties have consented to the filing of this brief under S. Ct.
R. 37.2, and their letters of consent have been lodged with the Clerk of
the Court. Pursuant to S. Ct. R. 37.6, amici state that counsel for a party
did not author this brief in whole or in part and that no one other than
amici, their members, or their counsel made a monetary contribution to
the preparation or submission of this brief.
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SUMMARY OF ARGUMENT

State governments have compiled a reprehensible,
decades-long record of unconstitutional treatment, includ-
ing deprivations of fundamental rights, of Americans with
a broad range of physical or mental disabilities—a record
that Petitioner and its supporting amici do not seriously
* contest. To redress such treatment, Congress expressly in-
voked the full “sweep of Congressional authority, including
the power to enforce the Fourteenth Amendment[,]” when
it enacted the ADA. 42 U.S.C. § 12101(b)(4). Congress
enacted Title IT of the ADA against a backdrop that in-
cluded ample evidence that States were unconstitutionally
excluding people with disabilities from voting and from ac-
cessing the judicial system, prohibiting them from marry-
ing and raising families, warehousing them in institutions
in deplorable conditions, and otherwise systematically, ir-
rationally, and intentionally depriving them of the rights
guaranteed by the Fourteenth Amendment. Unfortunately,
regular instances of such unconstitutional State behavior
persist even today.

Undersigned amici anticipate that Respondents and the
United States will detail the extensive evidence of State-
sponsored unconstitutional treatment of people with dis-
abilities contained in Congress’ legislative record. This
brief, therefore, describes the compelling history of State
unconstitutional conduct found in judicial decisions and the
public record. The examples in this brief, although nec-
essarily limited by space constraints, confirm what is also
plain in Congress’ specific statutory findings and in the leg-
islative history: Congress properly exercised its power un-
der § 5 of the Fourteenth Amendment when it abrogated
the States’ Eleventh Amendment immunity for violations
of Title II of the ADA, and Title II represents a congruent
and proportional response to the longstanding pattern of
State constitutional violations.

3
ARGUMENT

L
TITLE IT OF THE ADA PROTECTS A SIGNIFICANTLY
BROADER RANGE OF CONSTITUTIONAL RIGHTS
THAN DOES TITLE 1

The “first step” in analyzing the constitutionality of Con-
gress’ abrogation of Eleventh Amendment immunity “is to
identify with some precision” the scope of the constitutional
right at issue. Board of Trustees of the University of Ala. v.
Garrett, 531 U.S. 356, 365 (2001). Title II of the ADA pro-
tects a different, and significantly broader, range of consti-
tutional rights than the Title I provisions that this Court
analyzed in Garrett. Title I encompasses only discrimina-
tion in employment. Title I, in contrast, applies directly
and explicitly to States, and encompasses a broad range
ofState conduct in the provision of public services and ben-
efits.? :

Garrett found that State discrimination against people
with disabilities in employment matters is constitutional
unless the State’s action lacks a rational basis. Id. at 365-
367 (citing City of Cleburne v. Cleburne Living Center, Inc.,
473 U.S. 432 (1985)). The Court recognized, however, that
a separate analysis of the scope of the constitutional right
at issue would be appropriate under Title II. Id. at 360 n.1
(“Title IT * * * has somewhat different remedial provisions”
from Title I; declining to address applicability of Title II to
issue before the Court).

As is evident from Congress’ statutory findings, 42
U.S.C. § 12101(a), the sphere of conduct regulated under
Title IT implicates a number of constitutional rights with
heightened substantive protection—the rights to vote, to
marry, to access the courts, and the like. Accordingly, in ad-
dition to the type of equal protection/rational basis claims

2. Title IT provides that “no qualified individual with a disability
shall, by reason of such disability, be excluded from participation in or
be denied the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by any such entity.” 42 U.S.C.
§ 12132. “[Plublic entitlies]” include States and State instrumentalities
and agencies. Id. § 12131(1)(A).
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at 1ssue in Garrett and City of Cleburne, the “history and
pattern” of State-sponsored unconstitutional behavior that
Congress examined in enacting Title II properly “encom-
passe[d] various due process-type claims with varying stan-

dards of liability.” Popovich v. Cuyahoga County Court of

Common Pleas, 276 F.3d 808, 813 (6th Cir.), cert. denied,
537 U.S. 812 (2002).

Assessment of many of the due process and equal
protection-type violations encompassed within Title IT re-
quires heightened scrutiny because, in contrast to the dis-
criminatory employment practices at issue in Garrett,
many Title II violations involve the exercise of fundamen-
tal constitutional rights. When a due process claim in-
volves a right that this Court has deemed fundamental, it
is well settled that the Fourteenth Amendment’s due pro-
cess clause includes “a substantive component, which for-
bids the government to infringe certain undamental’ lib-
erty interests at¢ all, no matter what process is provided,
unless the infringement is narrowly tailored to serve a com-
pelling state interest.” Reno v. Flores, 507 U.S. 292, 301—
302 (1993); City of Cleburne, 473 U.S. at 440 (heightened
scrutiny justified “when state laws impinge on personal
rights protected by the Constitution”). It is equally well
settled that when differential State treatment challenged
under the equal protection clause impinges on a fundamen-
tal constitutional right, the discrimination is assessed un-
der a strict scrutiny, not a rational basis, standard. Clark
v. Jeter, 486 U.S. 456, 461 (1988).

Accordingly, the “history and pattern” of State-
sponsored discrimination underlying Title II includes not
only irrational differential treatment of people with
disabilities—although there is plenty of such conduct to
be found—but also unconstitutional State conduct with re-
spect to people with disabilities and their fundamental con-
stitutional rights. As this Court concluded in Nevada Dep’t
of Human Resources v. Hibbs, 123 S. Ct. 1972, 1982 (2003),
legislation is more readily sustained under the F. ourteenth
Amendment when it serves to secure constitutional rights
warranting heightened scrutiny, because Congress can
more readily find a pattern of conduct that fails the more

5

demanding constitutional standards.

II.
THE LEGISLATIVE RECORD CONFIRMS CONGRESS’
SPECIFIC FINDINGS OF UNCONSTITUTIONAL
DISCRIMINATION By THE STATES

The second part of Garrett’s analysis asks whether Con-
gress enacted Title IT in response to “a history and pattern”
of unconstitutional discrimination by the States. 531 US.
at 368. In Garrett, the Court noted “strong evidence” that
Congress’ “failure to mention States in its legislative find-
ings addressing discrimination in employment reflects that
body’s judgment that no pattern of unconstitutional state
action had been documented.” Id. at 372 (emphasis added).

Here, exactly the opposite is true: Congress’ statutory

'hﬁndings are “strong evidence” that Congress could, and did,

identify a pattern of unconstitutional State action in the
areas that it addressed in Title II. Thus, Congress’ findings
explicitly and unambiguously encompass discrimination in
public areas that are largely or entirely within the purview
of the States, as well as multiple areas that indisputably
include State conduct. 42 U.S.C. § 12101(a)(3) (finding per-
sistent discrimination against individuals with disabilities
in such “critical areas” as “education,transportation, * Kk
institutionalization, health services, voting, and access to
public services”). Congress also specifically found that the
discrimination at issue was irrational, noting a “history of
purposeful unequal treatment * * *resulting from stereo-
typic assumptions.” Id. § 12101(a)(7). Based on these find-
ings, Congress aimed Title II directly at State conduct. Id.
§ 12132.

Congress’ findings command substantial deference. City
of Boerne v. Flores, 521 US. 507, 536 (1997). Congress
and the courts are coequal actors with separate and dif-
ferent roles in our tripartite system of government. Con-
gress is uniquely suited to make determinations based on
a wider and different set of information than that available
to courts adjudicating specific cases. Judicial deference to
Congress’ determinations recognizes Congress’ skill in per-



forming its specifically legislative function. Turner Broad.
Sys. v. FCC, 520 U.S. 180, 195 (1997) (“We owe Congress’
findings deference in part because the institution is far bet-
ter equipped than the judiciary to amass and evaluate the
vast amounts of data bearing upon legislative questions.”)
(citations omitted).

Congress’ findings of State discrimination in areas en-
compassed by Title II are also amply supported by the
ADA’s legislative history—as amici anticipate will be de-
tailed in the briefs for Respondents and the United States—
and by the extensive examples from the judicial and public
record described in Section III below. The Court need not
limit its review to the specific legislative record, although
that record is replete with examples of unconstitutional
State conduct in the areas encompassed by Title II. Turner,
590 U.S. at 200, 209, 211-213 (examining evidence outside
the legislative record to evaluate Congress’ exercise of leg-
islative power). This brief provides a sampling of the judi-
cial decisions and other public materials that demonstrate
that States regularly deprived people with disabilities of
their constitutional rights. The Court can, and should, pre-
sume that Congress was aware of such decisions when it
enacted Title II. Miles v. Apex Marine Corp., 498 U.S. 19,
32 (1990) (courts should presume that Congress is aware
of relevant legal precedents).® The record reveals, further-
more, that such unconstitutional behavior continues to the
present day.

3. Moreover, even the numerous published decisions finding uncon-
stitutional State behavior do not fully reflect the pervasive extent of
such conduct, in light of Congress’ findings of invidious and persistent
social and political segregation and isolation, and the resulting power-
lessness, of people with disabilities. 49 U.S.C. § 12101(a)(2), (5), (6), ().

IR

. III. .
THE STATES HAVE HISTORICALLY DEPRIVED
AMERICANS WITH DISABILITIES OF THEIR
CONSTITUTIONAL RIGHTS

A. Patterns Of Unconstitutional State Interference With
Equal And Effective Access To The Courts

1. States Exclude People With Disabilities From The
Judicial Process As Litigants

States have historically denied persons with disabilities
an equal opportunity to use the State courts as litigants
by not providing interpreters or other necessities for effec-
tive communication, or by imposing architectural barriers
that exclude persons with mobility or sensory impairments
from using the court system. Such inaccessibility violates
due process principles when people with disabilities are un-
able effectively to access the judicial system, either in the
criminal or civil context. For criminal defendants, the due
process clause guarantees that an “accused has a right to
be present at all stages of the trial where his absence might
frustrate the fairness of the proceedings.” Faretta v. Cali-
fornia, 422 U.S. 806, 819 n.15 (1975). Parties in civil litiga-
tion have an analogous due process right to be present in
the courtroom and to participate meaningfully in the pro-
cess unless their exclusion furthers an important govern-
mental interest. See, e.g., Logan v. Zimmerman Brush Co.,
455 U.S. 422, 429 (1982) (“[t]he Court traditionally has held
that the Due Process Clauses protect civil litigants who
seek recourse in the courts, either as defendants hoping
to protect their property or as plaintiffs attempting to re-
dress grievances”); Boddie v. Connecticut, 401 U.S. 371, 379
(1971) (except in extraordinary circumstances, state must
provide all civil litigants a meaningful opportunity to be
heard).

Examples of exclusion from the judicial process in the
civil arena dre common. In Popovich v. Cuyahoga County
Court of Common Pleas, 276 F.3d 808 (6th Cir.), cert. de-
nied, 537 U.S. 812 (2002), for instance, a person who was
partially deaf alleged that the State court failed to provide
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him with adequate hearing assistance in his child custody
case in violation of his equal protection and due process
rights. The Sixth Circuit noted the fundamental nature of
the rights at stake in parental custody hearings, and the
procedural safeguards that this Court has repeatedly held
are necessary in such hearings, including counsel for indi-
gent defendants and free access to the trial records. Id. at
813-814 (citing Lassiter v. Dep’t of Social Servs., 452 U.S.
18, 30 (1981); Santowsky v. Kramer, 455 U.S. 745, 769-770
(1982); M.L.B.v. S.L.J., 519 U.S. 102, 128 (1996)). The court
explained that “a state’s failure to accommodate plaintiff’s
deafness may greatly increase the risk of error in the pro-
ceeding, precluding one side from responding to charges
made by the opposing party, an essential element of our
adversary system.” Id. at 815. Concluding that the suit
raised “obvious due process problems,” the Sixth Circuit re-
manded the case for retrial on the unreasonable exclusion
claim.4 Because the Due Process Clause itself required the
State to accommodate the parent’s disability in the custody
proceedings, Title 11 of the ADA plainly represents a con-
gruent and proportional legislative response as applied in
such circumstances. See ibid.

State criminal justice systems have also maintained
barriers that effectively exclude persons with disabilities
from participating meaningfully in judicial and related ad-
ministrative proceedings, even when their own liberty is at
stake. In Armstrong v. Davis, 275 F.3d 849 (9th Cir. 2001),
cert. denied, 537 U.S. 812 (2002), for instance, a class of
prisoners with disabilities alleged that California failed to
provide them adequate access to, and a meaningful oppor-
tunity to participate in, their parole hearings. The process
depended “to a great extent” on written forms; prisoners
and parolees with disabilities were “provided with inade-

4. The court below applied Popovich when ruling on the cases now
before this Court for review. See also, e.g., Layton v. Elder, 143 F.3d
469, 472 (8th Cir. 1998) (finding state courts physically inaccessible to
quadriplegic civil litigant); Duvall v. County of Kitsap, 260 F.3d 1124
(9th Cir. 2001) (finding material facts in dispute over whether county
court proceedings were effectively inaccessible to hearing-impaired liti-
gant).

b

‘quate accommodations to help them understand the con-
tent of those forms, and as a consequence some plaintiffs
waived their rights to a hearing and others failed to in-
voke their rights on appeal.” Id. at 857 (footnote omitted).
The system did not provide American Sign Language in-

- terpretation services, Braille copies of documents, qualified

readers, or staff capable of effectively communicating with
prisoners and parolees with mental retardation or mental

- disabilities. Id. at 858 n.10. Affirming a lower court deci-

sion on ADA grounds, the Ninth Circuit held that the “min-
imal due process measures taken [by the defendant parole
board] were insufficient to comply with the ADA or to en-
able plaintiffs properly to invoke or assert their rights.”
Id. at 862. Furthermore, there was no reasonable rela-
tion to any legitimate penological interest that could justify
the impingement on the prisoners’, and parolees’, constitu-
tional rights. Id. at 873-874.°

These kinds of problems, which prevent people with dis-
abilities from effectively accessing the judicial system and
vindicating their rights, are all too common. In 1997, for in-
stance, the California Judicial Council concluded that many
California courts conducted their proceedings in buildings
that were not accessible to persons with disabilities, lacked
proper communications equipment, provided too few inter-
preters, and otherwise denied equal access to persons with
disabilities.

5. See also People v. Rivera, 480 N.Y.S.2d 426 (Sup. Ct. 1984) (de-
privation of due process where defendant with hearing impairment was
sentenced as two time offender, and in earlier convictions, had been de-
nied services of an interpreter); Clarkson v. Coughlin, 898 F. Supp. 1019,
1033 (S.D.N.Y. 1995) (failure to provide interpreters for inmates with
hearing impairments for parole and disciplinary hearing violates due
process).

6. Summary of Survey and Public Hearing Reports of the Access
for Persons with Disabilities Subcommittee of the California Judicial
Council’s Access and Fairness Advisory Committee 8-12 (Jan. 1997),
at http://www.courtinfo.ca.gov/reference/summarydisabilities.htm; see
also N.Y. State Comm’n on Quality of Care for the Mentally Disabled,
Survey of Access to New York State Courts For Individuals With Dis-
abilities (June 1994) (only 8% of New York courts fully accessible to

people with disabilities; “significant barriers” to access remain), af
http:/lwww.cqc.state.ny.us/publications/pubcourt.htm.
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2. States Exclude People With Disabilities From The
Judicial Process As Jurors

“Whether jury service be deemed a right, a privilege, or
a duty, the State may no more extend it to some of its cit-
izens and deny it to others * * * than it may invidiously
discriminate in the offering * * * of the elective franchise.”
Carter v. Jury Comm’n, 396 U.S. 320, 330 (1970). “The
harm from discriminatory jury selection * % % touchles] the
entire community.” Batson v. Kentucky, 476 US. 79, 87
(1986). There is no compelling interest in, nor any ratio-
nal basis for, excluding people with physical and mental
disabilities from jury service without regard to their indi-
vidual ability to function effectively as jurors. Nonethe-
less, when Congress passed the ADA, it was relatively com-
mon for State courts categorically to refuse to allow people
with certain disabilities to sit on juries. See, e.g., Hill v.
Shelby County, 599 F. Supp. 303, 304 (N.D. Ala. 1984) (not-
ing that state courts “routinely excuse” from service “jurors
who have severe physical disabilities”).

For example, the State of New York barred persons with
disabilities from jury service for more than 150 years, a
practice which ended only upon the enactment of the ADA.”
Until 1994, Arkansas barred people with “substantial im-
pairments” to hearing or sight from participating as ju-
rors. ARK. CODE ANN. § 16-31-102 (1987), amended, 1994
Ark. Acts No. 4, § 6 (1994);% see also Eckstein V. Kirby,
452 F. Supp. 1235, 1243 (E.D. Ark. 1978) (finding hearing-
or vision-impaired jurors unfit to serve). The District of

7. Lewinson v. Crews, 282 N.Y.S.2d 83, 8486 (App. Div. 1967) (ex-
cluding a blind college professor as a juror); id. at 87-88 (Hopkins, dJ.,
dissenting) (law in force since 1829), aff'd, 236 N.E.2d 853 (N.Y. 1968).
New York courts continued to exclude all blind persons from jury service
until the 1980s. E.g., Jones v. New York City Transit Auth., 483 N.Y.S.2d
623, 625-626 (Civ. Ct. 1984). Only upon the passage of the ADA did the
New York state courts cease excluding disabled persons solely because
of their status and without regard to their individual abilities. People V.
Guzman, 555 N.E.2d 259, 261 (N.Y. 1990).

8. Copies of all non-current statutes cited in this brief are repro-
duced in the Appendix. The cited statutes are offered only as exem-
plars, and do not purport to represent all the discriminatory statutes in
a particular area.

ERS S

Columbia Superior Court continued to exclude all blind per-
sons from jury service through 1993. Galloway v. Superior
Court, 816 F. Supp. 12, 16-17 (D.D.C. 1993) (the “conclu-
sion that blind jurors are not qualified appears based on ex-
actly the archaic attitudes and unsubstantiated prejudices
Congress wished to eradicate” with ADA). In DeLong v.
Brumbaugh, 703 F. Supp. 399, 406 (W.D. Pa. 1989), a judge

~ serving on Pennsylvania’s superior court testified that “he

would disqualify a deaf person under all circumstances.” In
1985, the Missouri Supreme Court permitted the categori-
cal exclusion of “deaf, mute, deaf-mute, and blind persons,
from inclusion in the jury pool.” State v. Spivey, 700 S.W.2d
812, 813-814 (Mo. 1985) (“We doubt that deaf persons have
a community of attitudes or ideas.”). Even today, a number
of States have statutes that limit jury service to those who
can “read,” “write,” or “speak” English, with no statutory
exception for people who use American Sign Language or
Braille—the same statutes that supported categorical ex-
clusion of deaf and blind jurors in Spivey and DeLong. See, -
e.g., ALA. CODE § 12-16-60 (1995); MD. CODE ANN., CTs.
& JuD. PrOC. § 8-207 (2002); N.J. STAT. ANN. § 2B:201
(2002); cf also WYO. STAT. § 1-11-101 (2002) (jurors “in
possession of * * * natural facilities”).

B. Patterns Of Unconstitutional State Conduct Involving
The Fundamental Right To Vote

When it passed the ADA, Congress found persistent dis-
crimination in the “critical” area of “voting.” See 42 U.S.C.
§ 12101(a)(3). The fundamental right to vote is “preserva-
tive of other basic civil and political rights.” Reynolds v.
Sims, 377 U.S. 533, 562 (1964). Classifications infringing
the ability to exercise the right to vote must be examined
under strict scrutiny. Harper v. Virginia State Bd. of Elec-
tions, 383 U.S. 663, 666 (1966).

1. States Disenfranchise People With Disabilities

States have historically prevented Americans with men-
tal disabilities from exercising their fundamental right to
vote through a host of laws, many of which are still on the
books. Forty-two States currently have laws disenfranchis-
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ing Americans with mental disabilities in a variety of con-
texts.? See Doe v. Rowe, 156 F. Supp. 2d 35, 38 n.2 (D. Me.
2001). Similar and more egregious laws were on the books
when Congress enacted the ADA. Indeed, the concurring
opinion in City of Cleburne had described them just five
years before. 473 U.S. at 464 (citing 1979 article finding
that “most states still categorically disqualified ‘idiots’ from
voting”) (Marshall, J., concurring in part and dissenting in
part).10

Such laws are unconstitutional when, facially or as ap-
plied, they categorically exclude people with disabilities
from voting, without reference to individual competence.

9. See, e.g., ALASKA CONST. art. V, § 2 (2000} (persons of unsound
mind); ARK. CONST. art. 3; § 5 (1987); id. amend. 51 § 11(a)(6) (2001) (id-
iots or insane; adjudicated mentally incompetent); DEL. CONST. art. 5,
§ 2 (Supp. 2000); DEL. CODE ANN. tit. 15 § 1701 (1999) (idiot or insane);
Haw. CONST. art. 2, § 2 (1997) (ron compos mentis); IOwWA CONST. art.
2, § 5 (2000) (idiot or insane); KAN. CONST. art. 5, § 2 (1988) (mental ill-
ness); K. CONST. § 145(3) (2002); KY. REV. STAT. §§ 116.025(1) (1993),
387.590 (1984); MD. CONST. art. 1, § 4 (1981); MD. CODE ANN., ELEC.
§ 3-102(b)(2) (2002) (under care or guardianship for mental disability);
MASS. ANN. LAWS CONST. AMEND. art. 3 (2002); MASS. ANN. LAWS ch.
51, § 1(1991) (under guardianship); Miss. CONST. art. 12, § 241 (1999);
Miss. CODE ANN. § 23-15-11 (1999) (idiots and insane); MONT. CONST.
art. 4, § 2 (2001); MONT. CODE ANN. § 13-1-111(3) (1999) (adjudicated
unsound mind unless finding reversed); NEB. CONST. art. 8, § 2 (2001);
NEB. REV. STAT. ANN. § 32-313(1) (Michie 2000) (non compos mentis);
NEV. CONST. art. 2, § 1 (1998) (idiot or insane); N.J. CONST. art. 2, § 6
(Supp. 1999); N.J. STAT. ANN. § 19:4-1(1) (2001) (idiot or insane); N.M.
CONST. art. 7, § 1 (1992); N.M. STAT. ANN. § 1-1-4 (Michie 1995) (idiots
or insane); OHIO CONST. art. 5, § 6 (1994) (idiots or insane); R.I. CONST.
art. 2, § 1(2002) (adjudicated non compos mentis); VT. CONST. ch. 2,§42
(1996) (not quiet and peaceable). See Kay Schriner, et al., Democratic
Dilemmas: Notes on the ADA and Voting Rights of People with Cogni-
tive and Emotional Impairments, 21 BERKELEY J. EMP. & LAB. L. 437,
456 thl. 2 (2000), for a chart describing these statutes. Many of the ref-
erenced statutory provisions continue to use what are now recognized
as archaic, inexact, and pejorative terms, such as “lunatic” and “idiot,”
to describe the class of persons whose exercise of democratic rights are
to be denied. Such imprecise categorization is itself suggestive of arbi-
trariness and discriminatory animus rather than legislative rationality,
much less a compelling legislative interest or narrow tailoring.

10. When Congress enacted the ADA, the American Bar Association
had opined that most of these statutes were unconstitutional. Schriner,
supra note 9, at 451.
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Stich categorical exclusions serve no compelling State inter-
est in protecting the integrity of the electoral process, much
less provide the least restrictive means of doing so. Indeed,
it is difficult to articulate how such laws meet even mini-
mal standards of due process. One recent case overturning
a fairly typical State disenfranchisement provision aptly il-
lustrates the defects in such laws. In Doe v. Rowe, 156 F.

- Supp. 2d 35 (D. Me. 2001), a Maine statute prohibiting in-

dividuals under guardianship for reason of “mental illness”
from reg‘ist{ering to vote or voting failed to pass constitu-
tional muster on due process and equal protection grounds.
‘The court applied strict scrutiny, and found that the State
had “disenfranchised a subset of mentally ill citizens based
-on a stereotype rather than any actual relevant incapac-
ity.” Id. at 52. The court also found the statute facially un-
constitutional under the equal protection clause, because
the State’s insistence on looking to archaic categories such
as “idiotic,” “lunatic,” and “unsoundness of mind” to deter-
mine who was excluded from voting based on mental illness
permitted improper classifications and disenfranchised an
overbroad class of individuals. Id. at 54-55; see also, e.g.,
Manhattan State Citizens’ Group Inc. v. Bass, 524 F. Supp.
1270 (S.D.N.Y. 1981) (New York statute prohibiting indi-
viduals involuntarily committed to mental institution from
voting was unconstitutional as applied).

2. States Deny Access To Voting Equipment and Polling
- ... Places

States have also discriminated by denying individuals
with disabilities physical access to both polling places and
votipg machines. Although the cases in the area generally
have been decided on statutory rather than constitutional-
grounds, it is hard to imagine a compelling State interest
in making it difficult or impossible for people with disabil-
ities to exercise their fundamental right to vote, particu-
larly when necessary modifications often come at a mini-
mal cost. For example, in National Organization on Dis-
ability v. Tartaglione, 2001 WL 1231717 (E.D. Pa. Oct. 11,
2001), a group of plaintiffs with visual and mobility impair-
ments brought suit against, among others, the Secretary
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of the Commonwealth of Pennsylvania, because the Sec-
retary could, but had not, approved voting machines ’d}af:
would allow plaintiffs with visual impairments to partici-
pate fully in the voting process. See also American Ass’n
of People with Disabilities v. Smith, 227 F. Supp. 2d 12.76
(M.D. Fla. 2002) (declining to dismiss a suit against Florida
officials where State officials certified machines which did
not provide equal access to voters with di§abilities); Hill v.
New York State Bd. of Elections, 503 N.Y.S.2d 958 (Sup. Ct.
1986) (State board of elections had continually permitted
local entities to locate polling places in sites inaccessible
to people with disabilities). Because the States’ categorical
disenfranchisement of persons with disabilities and inter-
ference with such persons’ rights to vote are themselves un-
constitutional, there is no basis for concluding that the rea-
sonable accommodation requirements of Title II do not rep-
resent a congruent and proportional legislative response in
such circumstances.

C. Patterns Of State Interference With The Fundamental
Right To Marry And Form Families

1. States Sterilize Persons With Disabilities

Every individual enjoys a fundamental right to control
his or her ability to procreate “free from unwarranted gov-
ernmental intrusion.” Eisenstadt v. Baird, 405 U.S. 438,
453 (1972). This Court has also recognized a fundamen-
tal right to bodily integrity under the Fourteenth Amend-
ment’s due process clause. Cruzan v. Director, Mo. Dep’t of
Health, 497 U.S. 261, 269 (1990). Limitations on these fun-
damental rights are subject to heightened scrutiny. Carey
v. Population Servs. Int’l, 431 U.S. 678, 684-686 (1977).

The States share a long and shameful pattern of depriv-
ing Americans with disabilities of the right and ability to
procreate. Early in the last century, most States had la\fvs
authorizing involuntary sterilization of persons with dis-
abilities.!! Some of those laws were still in force when Con-

11. See generally Phillip R. Reilly, THE SURGICAL SOLUTION: A
HISTORY OF INVOLUNTARY STERILIZATION IN THE UNITED STATES

45-55 (1991).

gress enacted the ADA, although commentators generally
had long concluded that “compulsory sterilization laws, no
matter what their rationale, [we]re unconstitutional in the
absence of evidence that compulsory sterilization {wals the
only remedy available to further a compelling governmen-
tal interest.”!? In 1991, for instance, an Arkansas court
‘overturned, as violative of due process, a State statute au-
thorizing sterilization of “mentally deficient persons” with-
out provision for notice, right of representation, right of
hearing, or judicial oversight of the sterilization decision.
McKinney v. McKinney, 805 SW.2d 66 (Ark. 1991); see also
Motes v. Hall County Dep’t of Family & Children Seruvs.,
306 S.E.2d 260, 261-262 (Ga. 1983) (Georgia statute au-

_ thorizing sterilization on “legal preponderance” of evidence

did not meet constitutional requirements, because due pro-
cess requires “‘clear and convincing’ evidence”).!3 In 1981,
former patients of Virginia institutions who were involun-
tarily sterilized under a 1924 statute articulated a contin-
uing constitutional violation, based on the State’s continu-
ing failure to notify them that they had been involuntarily
sterilized—causing them to suffer “medical, emotional, and
mental problems, arising in large part from unsuccessful
and uninformed attempts to deal with their infertility.” Poe
v. Lynchburg Training Sch. & Hosp., 518 F. Supp. 789, 793
(W.D. Va. 1981).

..-Even after compulsory sterilization statutes were re-

pealed, some States enacted statutes that allowed steril-

ization.on. the consent of the superintendent of a custodial
care institution or a guardian.’® Sterilization on the ba-

12. SeeInreA.W.,, 637 P.2d 366, 368-369 (Colo. 1981) (citing Burgdorf
& Burgdorf, The Wicked Witch Is Almost Dead: Buck v. Bell and the
Sterilization of Handicapped Persons, 50 TEMP. L.Q. 995 (1977), and
others).

13. Moreover, in the decades immediately before the ADA, State
courts. still were upholding sterilization statutes, citing the infamous

- decision in Buck v. Bell, 274 U.S. 200 (1927). See, e.g., In re Sterilization

of Moore, 221 S.E.2d 307 (N.C. 1976); Cook v. State, 495 P.2d 768 (Or.
1972).

14. Price & Burt, Sterilization, State Action and the Concept of Con-
sent, 1 LAW & PsYCH. REV. 57 (1978). E.g., Miss. CODE ANN. §§ 41-
45-1, 41-45-9 (1999) (sterilization of “insane, idiotic, imbecile or feeble-




sis of the legal hction of "substituted consent” still involves
State action threatening the fundamental right of procre-
ation. Relying on substituted consent, courts have per-
mitted third persons to consent to sterilizations in circum-
stances in which the facts indicate that no compelling in-
terest was at stake. See, e.g., Stump v. Sparkman, 435 U.S.
349 (1978) (15-year-old girl with mild retardation sterilized
involuntarily after judge approved, ex parte, her mother’s
petition, without notice to the daughter or appointment of
a guardian ad litem, although the daughter attended pub-
lic school and had been promoted each year with her class);
Downs v. Sawtelle, 574 F.2d 1, 5 (1st Cir. 1978) (21-year-
old woman who was deaf and mute sterilized with consent
of her guardian based on doctor’s report recommending the
operation “‘based 90% on this girl’s low mentality involv-
ing poor judgment and her lack of restraint on sex appetite
and its consequences’”) (citation omitted).1® Because such
unconsented-to State-approved sterilization is itself a vio-
lation of the constitutional rights of the sterilized individ-
ual, there is no support for the contention that Title II of
the ADA fails the requirements of congruence and propor-
tionality in this context.

2. States Prohibit The Marriage Of People With
Disabilities

Marriage is one of the “basic civil rights of man,” Skin-
ner v. Oklahoma, 316 U.S. 535, 541 (1942), so the right to
marry has long been considered fundamental, Meyer v. Ne-
braska, 262 U.S. 390, 399 (1923). State laws restricting the

minded” person who “by the laws of heredity is the probable potential
parent of socially inadequate offspring likewise afflicted,” upon peti
tion of director of State institution after hearing); IND. CODE § 22-1601
(1950).

15. See also, e.g., In re A W., 637 P.2d at 370 (“[clonsent by parents
to the sterilization of their mentally retarded offspring has a history of
abuse which indicates that parents, at least in this limited context, can-
not be presumed to have an identity of interest with their children. The
inconvenience of caring for the incompetent child coupled with fears of
sexual promiscuity or exploitation may lead parents to seek a solution
which infringes their offspring’s fundamental procreative rights.”) (foot-
notes omitted).

right of a class ot persons to marry are unconstitutional un-
less the State can show a compelling interest. Zablocki v.
Redhail, 434 U.S. 374, 381 (1978).

. Nevertheless, numerous State statutes historically and
categorically restricted the right of persons with disabil-
ities to marry, without a determination of individual ca-
pacity, in a manner that cannot withstand strict scrutiny.
Many States maintained such restrictive statutes through

- the enactment of the ADA.'® Just five years before Con-

gress enacted Title II, for instance, this Court noted in City
of Cleburne that it was still a criminal offense in several
states for people with mental retardation to marry. 473

- US. at 463 & n.12.

Some statutes discriminating against the right of per-
sons with disabilities to marry are still on the books. TENN.
CODE ANN. § 36-3-109 (2001), for instance, forbids the is-
suance of a marriage license “when it appears that the ap-
plicants or either of them is at the time drunk, insane or
an imbecile.” See also MiSS. CODE ANN. § 93-1-5 (1999)
(same); D.C. CODE ANN. § 46-403 (2001) (marriage of “an
idiot or of a person adjudged to be a lunatic” is illegal and

void). In 1987, Utah declared that marriage with “a per-

son afflicted with acquired immune deficiency syndrome”
is “prohibited” and “veid.” UTAH CODE ANN,. § 30-1-2(1)
(1987) (declared “void and invalid” on statutory grounds in
TE.P. v. Leavitt, 840 F. Supp. 110, 111 (D. Utah 1993)).
Such statutes provide States with the authority to deny
marriage licenses to people on the basis of disabilities with-

16 CAL. C1v. CODE § 4201 (1987) (“imbecile”; “insane”); D.C. CODE

ANN. '§ '80-103 (1981) (“idiot”; “lunatic”); Iowa CODE ANN. § 595.3

-(1990) (“a’'mental retardate”; “mentally ill”); MICH. COMP. LAWS §551.6

(1988) (“feebleminded”; “imbecile”; “insane”); M1SS. CODE ANN. § 41-

.21-45 (1990).(unlawful to cohabit with “feebleminded” female); Pa.

STAT. ANN. tit. 48, § 1-5 (West 1990) (“weak-minded”; “insane”); R.I.
GEN. LAWS § 15-1-5 (1988) (“idiot”; “lunatic”); VT. STAT. ANN. tit. 15,
§ 514 (1989) (“idiot”; “lunatic”); id. tit. 15, § 512 (1989) (“physically in-
capable™; W. VA. CODE § 48-2-2 (1990) (“insane”; “idiot”; “imbecile”)
(copies included in Appendix). See Bruce Dennis Sales, et al., DISABLED
PERSONS AND THE LAW: STATE LEGISLATIVE ISSUES 16-20 (Plenum
Press 1982) (as of 1980, forty-two States and the District of Columbia
had:statutes restricting marriage for persons with disabilities).
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out any compelling interest or, indeed, any rational basis.
Such denials are themselves unconstitutional, and for that
reason, the reasonable accommodation requirement of the
ADA must be viewed as a congruent and proportional leg-
islative response in such and similar circumstances.

3. States Discriminate Against Parents With
Disabilities

The right to raise one’s children is protected by the Con-
stitution. Stanley v. Illinois, 405 U.S. 645, 651 (1972). Bal-
anced against this right is the state’s interest in the wel-
fare of the child. Wisconsin v. Yoder, 406 U.S. 205, 233-234
(1972). The Court has repeatedly “recognized the funda-
mental right of parents to make decisions concerning the
care, custody, and control of their children.” Troxel v.
Granville, 530 U.S. 57, 66 (2000).

Yet, in matters involving the parent-child relationship,
States historically have treated parents with mental retar-
dation and mental or physical disabilities quite differently
from other parents. “[Dliscrimination begins with the ini-
tial decision to intervene, ends in the decision to terminate
the relationship, and is manifest in nearly every significant
decision along the way.”l” That discrimination often relies
on stereotypes, rather than real individual differences in
capacities.

Such stereotyping is evident, for example, in State cus-
tody determinations involving parents with mental or phys-
ical disabilities, even in cases citing the “best interest of the
child” standard. In Bednarski v. Bednarski, 366 N.W.2d 69,
73 (Mich. Ct. App. 1985), a Michigan trial court terminated
a deaf woman’s custody of her “[t]wo normal children,” cit-
ing her deafness, forcing the appellate court to reverse. In
another example, a trial judge ordered that a blind father—
a successful CEO of a computer company—must be accom-
panied at all times by a “responsible adult” while caring
for his daughter, simply because of his disability. Clark v.
Madden, 725 N.E.2d 100, 103 (Ind. Ct. App. 2000) (revers-

17. Robert L. Hayman, Jr., Presumptions of Justice: Law, Politics, and
the Mentally Retarded Parent, 103 HARV. L. REV. 1201, 1227 (1990).

19

_ing trial.court). In H.J.B. v. PW., 628 So. 2d 7 53, 756 (Ala.
Civ. App. 1993), an Alabama court affirmed a father’s loss
-oficustody primarily because he was HIV-positive.18

« State agencies have also classified children with disabil-
.1ties as “unadoptable” in violation of their constitutional
-rights. In Baby Neal v. Casey, 821 F. Supp. 320 (E.D. Pa.
-¥998); for instance, the court permitted due process claims
-torproceed on behalf of two children classified as “unadopt-
able? by the Philadelphia Department of Human Services,
one because he was tested positive for AIDS, the other be-
:cause he was “handicapped.” Again, because the underly-
-ing State conduct at issue in each of these cases was itself
unconstitutional, there is no plausible basis for concluding
that Title II fails to serve as a congruent and proportional
legislative response. :

D. Patterns Of Unconstitutional State Discrimination In
“Education

“[Elducation is perhaps the most important function of
.state and local governments.” Brown v. Board of Educ., 347
U.S. 483, 493 (1954). In view of the importance of the is-
sue, the categorical exclusion of any class of children from
the educational system would pose serious equal protection
~con¢erns. See San Antonio Indep. Sch. Dist. v. Rodriguez,

18, "See also In re Interest of TN.V,, 855 S.W.2d 102, 103 (Tex. App.—
Corpus"Christi 1993) (describing trial court’s decision to allow HIV-
-positive-father visitation with his daughter only if both father and child
-remained “fully robed and fully clothed with gloves, sterile gown and
face masks” and ordering that “[t]here shall be no ‘skin to skin’ contact
at ‘any time during the visit”); In re Marriage of R.R., 575 S.W.2d 766,
“768 (Mo. Ct. App. 1978) (reversing order of trial judge awarding cus-
tody to “immoral” and “dishonest” mother because of unsubstantiated
fear that the children would be “emotionally damaged because of [the
father’s] handicap,” multiple sclerosis); In re Marriage of Carney, 598
P.2d 36, 42 (Cal. 1979) (condemning trial court’s conclusion that father
was “deemed forever unable to be a good parent simply because he is
physically handicapped” because “[llike most stereotypes, this is both
false and demeaning”); Adoption of Richardson, 59 Cal. Rptr. 323, 329—
330 (Ct. App. 1967) (reversing trial court refusal to permit a deaf couple
_to adopt a child; “[t]here can be no doubt that the judge was biased and
préejudiced” against the parents “solely because they were deaf-mutes.”);
“Mogye v. Moye, 627 P.2d 799 (Idaho 1981) (epilepsy).
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411 U.S. 1, 37 (1973) (distinguishing “gbsolute denial” of ed-
ucation from inequalities in funding). States nevertheless
have historically discriminated against people with disabil-
ities by excluding them from educational opportunities, and
this pattern continues to the present day.

Earlier in the last century, a number of States categor-
ically excluded children with disabilities from public edu-
cation. See, e.g., DEL. CONST. art. 10, § 1 (1975) (estab-
lishing free public schools for all children except those who
were “physically' or mentally disabled”). When Congress
enacted the Education for All Handicapped Children Act
(“EAHCA”) in 1975, it compiled an extensive record that
States simply did not educate children with disabilities.
Based on this record, Congress found that one million chil-
dren were “excluded entirely” from the public school system,
and “more than one-half” of the 8 million children with dis-
abilities did not receive appropriate educational services.
20 U.S.C. § 1400(c)(2) (emphasis added).

Judicial decisions confirm Congress’ conclusion. In
Pennsylvania Ass’n for Retarded. Children v. Pennsylvania,
343 . Supp. 279 (E.D. Pa. 1972), for instance, students with
mental retardation charged that Pennsylvania statutes ex-
cluded them from schools. The court found that the plain-
tiffs had articulated equal protection and due process
claims under the rational basis test. See also Mills v. Board
of Educ., 348 F. Supp. 866 (D.D.C. 1972) (due process vio-
lation when defendant excluded students with disabilities
from public education). Congress considered these cases
and others like them when it enacted the EAHCA. See
Honig v. Doe, 484 U.S. 305, 310 (1988) (“by the time of the
EHA’s enactment, parents had brought legal challenges to
similar exclusionary practices in 27 other States”). Even
when unconstitutional statutory schemes were remedied,
States continued to violate the equal protection clause by
excluding students with disabilities from educational op-
portunities. See, e.g., Panitch v. Wisconsin, 444 F. Supp.

320 (E.D. Wis. 1977).

These constitutional violations continued when Con-
gress enacted the ADA, fifteen years later. In fact, Congress
relied upon a Civil Rights Commission Report finding that,

21

thstanding the EAHCA, “a great many handicapped
n continue to be excluded from the public schools.”™?
es§ found, therefore, that States still were discrim-
g against children with disabilities in the “critical
f “education.” 42 U.S.C. § 12101(a)(3). Unfortu-
gtely,*in”stances of unconstitutional State exclusion persist
ven today. See, e.g., Robinson v. Kansas, 117 F. Supp. 2d
124:(D. Kan. 2000) (students with disabilities stated ac-
iable:due process and equal protection claims alleging
adequate school funding), aff’d, 295 F.3d 1183 (10th Cir.
002);-cert. denied, 123 S. Ct. 2574 (2003).

E Patterns Of Unconstitutional State Treatment Of People
... With Disabilities In Institutions

v In-enacting the ADA, Congress found continuing State-
.sponsored discrimination in the “critical” area of “institu-
‘tionalization,” and noted as well pervasive discrimination

@'ga‘iﬁst people with disabilities through “segregation.” See

42-US.C. § 12101(a)3), (5). The record before Congress

-When it passed Title II was replete with examples of un-

.gbnstitutional State-sponsored discrimination in both civil

Z?t%d“v’_penal institutions. Such discrimination continues to-

;-.v ay. 3

L St?@es Institutionalize People With Disabilities
. Wlt}rqut Necessity And Treat Them Deplorably
While They Are In Civil Institutions

J}l_st;eight years before Congress enacted the ADA, this
t”ﬂ?ciﬂed Youngberg v. Romeo, 457 U.S. 307, 315-319
(1982),. confirming that people in civil institutions are con-
stitutébnally entitled to safe conditions, freedom from un-
ﬁécé‘s"s‘ary bodily restraints, and the training necessary to
assist ‘them in securing those rights. Nonetheless, the
Sta'tes- when the ADA was enacted and today have proven
res;stant'to improving the deplorable unconstitutional con-
‘ditions in some civil institutions.

A case brought by a class of children with mental re-

-.

- . .United Stgtes Commission on Civil Rights, Accommodating the
.tSpectr;um of Individual Abilities 29 (1983) (“Accommodating the Spec-
rum”).
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tardation, emotional disturbances,. and thsical diiablgla-l
ties against the State of Louisiana is a prime exarrg’)7 g c; 2
State’s continuing unconstitutional behgvmr. Inl ,1 he
plaintiffs established unnecessary phgsmal glll}tse,' 1ildeggeeor,
i its wards, an ej -
and unnecessary restraint of i S, A
i i Louisiana, 437 F. Supp.
d remedial action. Gary W. v.
i‘;%‘; 1219, 1213 (E.D. La. 1976). In 1990, twezty-ﬁve. 3./eatrs
later, and notwithstanding the judge’sheffgitf,c t.o f:'ctlllll;i Itlas,
ole liance,” the State st
cajole, and even coerce comp 2 institu fors
i tright abuse ot patt ,
till were unable to prevent ou . ‘
iol provide minimally adequate treatment., f:ons1st;1;% V{;t;l
constitutional standards. Gary W. v. Loutsiana, 120 .S,
Dist. LEXIS 1746, at *81 (E.D. La. Feb. 15, 1990).‘ e re.
Other egregious examples abound. A feder‘a‘ll judge 1;1
cently described Alabama’s institutions as essert,tlzv y
warehousing patients in an inhumane en;rgr;émllgréfi._m g2
1. Rawlins v. Rogers, 985 F. Supp.- , 13611
C(lli/i el; ,zla. 1997). The same institutions were the subjects
of éir;lilar findings, of unconstitutional confiuct as early as
1971 for “grossly substandard” instances mcludmg. exgup-
ples of residents being scalded to death and V‘If'estt:;‘amgticlkn
V. -
itiacket for nine years, among others. ,ya
2:;?23? Supp. 387,391 (M.D. Ala. 1972), aff’d in relevant
ar;: 503 F.2d 1305 (5th Cir. 1974). The year t.hat Congresl,s
I[))ass,ed Title 11, the staff at a New York faihlgy for. pi(l)l;; ii
, i left the children 1n
ith mental retardation regularly : . ‘
Zv;e iryling half-naked and unattended in their own urine

920. Just four years ago, the General Accounting }?fsﬁiz:ﬂ diz_
ume‘nted the continuing practice of unnecessary I:;; %th’ i
straint among State institutions. GAQ, Mental eltzz'Sk. Somt

oper Restraint or Seclusion Use Places People at R o De:
Fl’gfals))) at http://www.gao.gov/archive/1999/he991‘76.pdf. The oo

rtn;ent of Justice likewise has settlled, with consen gr icai

e 1 recent egregious cases involving unnecessary P yi :
Sev’fr:mts See, e.g., Letter from Ralph F. Boyd, Jr, As;s a(:;_
I1:3t,s'6(:‘rr1ey .Generz’xl, Civil Rights Division, DOJ, 1to 9Th;aooz)on -
able Thomas J. Vilsack, Governor of Iowz} (July 9, 2 htm,
http://www.usdoj.gov/crt/ split/documentsha_ﬁndmgséwirc_lfa m o
(residents in Iowa institution spent an average of 1 rs:nth e
mechanical restraints, some for as long as 300 hour.szjlc ! Ma,ny  many
residents were injured by the use of suf:h restraints). Ny
samples are available at http://WWW.ustJ.gov/crt/ split/findsettle. .

)
and feces on cold floors while the staff watched television.
Society for Good Will to Retarded Children v. Cuomo, 745 F.
Supp. 879, 879 (E.D.N.Y. 1990).21
In addition to treating people with disabilities
deplorably while they are in institutions, the States have a
long history of institutionalizing people unnecessarily. The
Constitution protects individuals from unnecessary con-
finement in institutions. O’Connor v. Donaldson, 422 U.S.
563, 574-575 (1975) (if the basis for commitment ceases
to exist, continued confinement unconstitutionally deprives
the individual of a significant liberty interest).

Historically, the States institutionalized individuals
with mental retardation or deafness as a matter of course,
based on false stereotypes, the “science” of eugenics, and
pure xenophobia. City of Cleburne, 473 U.S. at 461-462
(describing a pattern of State-mandated institutionaliza-
tion that “paralleled the worst excesses of Jim Crow”) (Mar-
shall, J., concurring in part and dissenting in part). Al-
though the laws that mandated institutionalization have
largely been repealed, there still is ample evidence of
unnecessary and unconstitutional civil commitment.
Congress was aware of such evidence when it passed the
ADA,?? and the judicial record amply confirms that it ex-
ists. For example, in Clark v. Cohen, 794 F.2d 79, 85-86 (3d

21. See also, e.g., Halderman v. Pennhurst State Sch. & Hosp., 446
F. Supp. 1295, 1306-1309 (E.D. Pa. 1977) (unconstitutional, deplorable,
and hazardous conditions, including widespread inappropriate use of re- -
straints and incidents of direct abuse from staff persons; the walls of the
institution were covered in feces and urine and the residents were sub- .
ject to outbreaks of infectious disease), rev'd on other grounds, 451 U.S. 1
(1980); Association for Retarded Citizens v. Olson, 561 F. Supp. 473, 476
(D.N.D. 1982) (constitutional violations in North Dakota institutions;
drugs were administered casually, often to the wrong individual; resi-
dents were regularly left naked in front of other residents; individuals’
health worsened rather than improved), aff’d in relevant part, 713 F.2d
1384 (8th Cir. 1983); Lelsz v. Kavanagh, 673 F. Supp. 828, 844-848 (N.D.
Tex. 1987) (systemic understaffing and communications failures led to
inappropriate medication and deaths; behavior modification techniques
were “state of the art 1950’s”) (internal quotations omitted).

22. See Accommodating the Specirum, supra note 19, at 34 (noting
that “segregationist purpose” of institutions continued; institutions still
“lack rational admitting criteria,” among other defects).
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Cir. 1986), the Third Circuit documented a ten-year effort

by staff at a Pennsylvania institution to secure the release -

of a woman with mild retardation. At age fifteen, in 1956,
she was labeled as “severely defective” and committed with-
out a hearing. Id. at 85. Even after the statute under which
she was committed was repealed, and despite her doctors’
recommendations that she be released, State officials never
reviewed her case. Ibid. In the end, Pennsylvania did not
dispute that forty years of unnecessary institutionalization
had deprived the plaintiff of any hope of living the rest of
her life without supervised care. Id. at 83. The court of
appeals found that this conduct violated the plaintiff’s sub-
stantive due process rights. Id. at 87. In Eric L. ex rel.
Schierberl v. Bird, 848 F. Supp. 303 (D.N.H. 1994), the court
found that the State violated procedural due process, equal
protection, and the ADA when it segregated children with
disabilities in institutions which isolated them and denied
them services and placement opportunities comparable to
those available to children without disabilities.?3

2. States Ignore The Medical Needs Of Prisoners
With Disabilities And Otherwise Violate Their
Constitutional Rights

The Eighth Amendment prohibits disproportionate pun-
ishments, Weems v. United States, 217 U.S. 349, 366-367

23. See also Thomas S. v. Morrow, 781 F.2d 367, 369-373 (4th Cir.
1986) (North Carolina violated constitutional rights of man with mild
retardation when it moved him from State hospital to a detox center
rather than providing non-residential support services as hospital rec-
ommended); Jackson v. Ft. Stanton Hosp. & Training Sch., 757 F. Supp.
1243, 1294-1296 (D.N.M. 1990) (New Mexico deprived a class of indi-
viduals with developmental disabilities who were unnecessarily com-
mitted of substantive due process rights in numerous instances), revd
in part on other grounds, 964 F.2d 980 (10th Cir. 1992); D. Schein,
At Home Among Strangers (1989) (describing numerous deaf individ-

uals committed under repealed statutes allowing for commitment solely -

by reason of deafness or erroneously considered to have mental dis-
abilities; continued commitment had not been reviewed). Unfortu-
nately, the problem of unnecessary institutionalization remains per-
vasive. See Sharon P. Davis, A Status Report to the Nation on Peo-
ple with Mental Retardation Waiting for Community Services (1997), at
http://www.thearc.org/misc/WaitPage.html.
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(1910), and the “unnecessary and wanton infliction of pain,”
Gregg v. Georgia, 428 U.S. 153, 173 (1976) (plurality opin-
ion). The Constitution also forbids State prisons to act
with deliberate indifference to the medical needs of pris-
oners with disabilities. Estelle v. Gamble, 429 U.S. 97, 106
(1976).2* This practice subjects prisoners with disabiiities
to mqltiple punishments: in addition to their sentence, they
suffer unnecessary pain, loss of dignity, and, in some c’ases
a shortened lifespan. ’

At the time Title II was enacted, however, State pris-
ons nevertheless continued to abuse prisoners with disabil-
1t1e§, denying them these fundamental constitutional pro-
tections. For example, a Michigan prison routinely forced
two p:?.raplegic inmates to sit in their own feces for hours
at a time, causing them medical complications. Parrish
v. Johnson, 800 F.2d 600, 602-603 (6th Cir. 1986). Staff
habitually refused to relay the prisoners’ requests for aid
to nurses, and deliberately placed their food trays in in-
gccessible positions. Moreover, prison officials did noth-
ing to stop a guard who on several occasions assaulted the
1nn.1ates with a knife and frequently called one inmate a
“crippled bastard who should be dead.” Id. at 603. The
St'ate’s conduct furthered “[n]o legitimate penological or in-
stitutional objective.” Id. at 605.

In Kiman v. New Hampshire Department of Corrections
301 F.3d 13, 25 n.9 (1st Cir. 2002), aff'd, 332 F.3d 29 (1st Cir.
2(?03) (en banc), for instance, an inmate with Lou Gehrig’s.
Disease sued New Hampshire under the ADA and State
laws. 301 F.3d at 14-15. During his confinement, Mr. Ki-
man gradually lost the ability to control his voluntary mus-
cles. Id. at 15. Despite his repeated requests, the State re-
fused to provide him with a cane to walk or a chair to use in
?;he shower; cuffed his hands behind his back rather than
in front despite his pleas of pain; refused to move his cell
from the third tier despite his inability to climb stairs; and
refused to provide him a special toilet, requiring him t(; rely
on the goodwill of his cellmates to engage in personal hy-

24. Pennsylvan?a Dep’t of Corrs. v. Yeskey, 524 U.S. 206, 210 (1998),
cqnﬁrmed th.at prisoners with disabilities can sue State prisons under
Title II for discrimination in the provision of medical services. .
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giene. Id. at 16. The First Circuit held that the complaint
fairly could be read to allege a violation of both the Eighth
Amendment and equal protection. Id. at 24 & 25 n.9. Be-
cause the State’s refusal to accommodate Mr. Kiman’s dis-
ability was itself a constitutional violation, the ADA repre-
sents a congruent and proportional response as applied to
the type of violations alleged in that case. See id. at 25 &
n.9.

The suffering endured by inmates with disabilities is
reaching crisis proportions. Prisoners with disabilities are
over-represented in the criminal justice system and are
swelling the ranks of penal institutions.?® A recent class
action in California illustrated State-wide systemic and un-
constitutional abuse of prisoners with mental disabilities.
In Coleman v. Wilson, 912 F. Supp. 1282, 1305-1323 (E.D.
Cal. 1995), the record revealed that California failed to:
screen inmates for medical needs; maintain basic medi-
cal records and medication policies; maintain adequate and
competent staffing;  appropriately use mechanical
restraints; and prevent inappropriate disciplinary and be-
havior control measures on prisoners with mental disabil-

_ities, including use of isolation and taser guns. Ibid. Each
one of these practices violated the prisoners’ constitutional
rights. Id. at 1305-1325.26

95. See Council of State Governments, Criminal Jus-
tice/Mental Health  Consensus Project (June  2002), at
http://consensusproject.org; Human Rights Watch, Ill-Equipped.:
U.S. Prisons and Offenders with Mental Iliness ch. III (Oct. 2003), at
http://www.hrw.org/reports/2003/usal003/. Once incarcerated, inmates
with disabilities are far more likely to be victimized, exploited, and
injured than other inmates. See, e.g., Ruiz v. Estelle, 503 F. Supp. 1265,

1344 (S.D. Tex. 1980), aff’d in relevant part, 679 F.2d 1115 (5th Cir.
1982).

26. See also, e.g., Ruiz, 503 F. Supp. at 1274-1391 (126-page opin-
ion describing Texas’ unconstitutional treatment of prisoners with dis-
abilities, including among many other examples routinely denying
prescribed treatments for prisoners who use asthmatic inhalers and
wheelchairs and disciplining prisoners with mental retardation for in-
fractions of rules they did not understand); Yarbaugh v. Roach, 736 F.
Supp. 318, 320 (D.D.C. 1990) (prisoner with multiple sclerosis was in-
carcerated for over a year before he was seen by a physician and did
not receive assistance in daily activities; as a consequence, he had not
showered in over a year and had fallen repeatedly attempting to move
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F. Patterns Of Irrational State Segregation Of People Wii
Disabilities From The Community

Even outside the walls of State-run institutions, t}
States have historically segregated Americans with disabi
ities from the community at large through discriminato
zoning laws. Such laws lack a rational basis when the
treat people with disabilities differently than other grou
without justification. City of Cleburne, 473 U.S. at 450 (o
dinance requiring a group home for people with mental r
tardation to obtain a special use permit but not requirir
other groups to obtain similar permits violated equal pr
tection).

Over the past decades, many individuals with disab:
ities have moved from institutional settings into more i
tegrated community settings. Unfortunately, States ar
municipalities reacting to pressure based on stigma ar
prejudice responded by enacting dispersion laws that pr
vent the concentration of community residences for indivi
uals with disabilities in one area. Epicenter, Inc. v. City
Steubenville, 924 F. Supp. 845, 849 (S.D. Ohio 1996) (citi
“reacted to the deinstitutionalization movement” like “pos
bellum Southern state governments that passed Jim Cro
laws”).

When Congress enacted Title II, this form of discrir
ination was extensive, and involved State as well as ]
cal/municipal action. In Larkin v. Michigan, 883 F. Sup
172 (E.D. Mich. 1994), for instance, the court considered
Michigan law forbidding the licensing of a group home f
people with disabilities if the group home was to be locat:
within 1500 feet of another group home. Id. Finding th
the dispersion requiremerits placed quotas on the peop
with disabilities who could live in a residential neighbc
hood, the court struck the law as without rational basis a1
thus violative of equal protection guarantees. Id. at 17!
180,27 see also Bangerter v. Orem City Corp., 46 F.3d 149

from his wheelchair to his bed).

27. The Sixth Circuit affirmed on statutory grounds without reachi
the constitutional issue. 89 F.3d 285 (6th Cir. 1996). Other States ha
similar dispersion requirements. See, e.g., CONN. GEN. STAT. § 8
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1503 n.20 (10th Cir. 1995) (statutory claim involving Utah
law mandating that community housing for people with
“handicapls]” provide 24-hour supervision; “if this case had
been brought as an equal protection claim, there is no ev-
idence that the zoning restrictions were rationally related
to legitimate government concerns and not based on un-
substantiated fears or irrational prejudices”); Association
of Relatives and Friends of AIDS Patients v. Regulations
and Permits Admin., 740 F. Supp. 95, 103-106 (D.P.R. 1990)
(finding intentional discrimination against people with
AIDS in zoning decision).

CONCLUSION

Congress’ specific findings, the materials cited in this
brief, and the legislative history detailed in other briefs
all provide extensive and compelling evidence that States
perpetuated a pattern of unconstitutional discrimination.
In view of this long-standing pattern, Congress was acting
well within its constitutional authority when it abrogated
the States’ immunity from suit under Title II. Accordingly,
this Court should affirm the judgments below.

Respectfully submitted.
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THE AMICI ORGANIZATIONS

AARP is a nonpartisan, nonprofit membership organi-
zation with more than thirty-five million persons age 50
and older that is dedicated to addressing the needs and in-
terests of older Americans. Countless AARP members with
disabilities rely on Title II of the ADA to assure access to
public programs and services, including those provided by
States and State entities, in a manner free from discrimina-
tion. These protections are especially important to AARP
members because older persons have a higher incidence of
disabilities than other populations.

The American Association on Mental Retardation
(“AAMR?”) is the nation’s oldest and largest interdiscipli-
nary organization of professional and other persons who
work exclusively in the field of mental retardation. AAMR
promotes progressive policies, sound research, effective
practices, and human rights for people with intellectual .
disabilities.

The American Council of the Blind (“ACB”) is a national
nonprofit, consumer organization of the blind, with seventy
affiliates and members in all fifty states. Its mission is to
improve the quality of life, equality of opportunity, and in-
dependence for all persons who are blind. To that end,
ACB seeks-to educate policy makers about the needs and
capabilities of people who are blind, and to assist individ-
uals and organizations wishing to advocate for programs
and policies that meet the needs of people who are blind,
or visually impaired. ACB members were very involved
in the efforts that led to the passage of the ADA. There-
fore, we are very disturbed about the legal challenges to its
constitutionality which have been raised in recent years.
We are especially concerned that state governments are in-
creasingly taking up the cause of those who would weaken
the ADA’s effectiveness. We urge this Court to give careful
consideration to the implications of such challenges for the
rights and welfare of people with disabilities who live and
work within those states.

The American Diabetes Association is the nation’s lead-
ing nonprofit health organization providing diabetes
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research, information, and advocacy. Founded in 1940, the
Association conducts programs in all 50 states and the Dis-
trict of Columbia, providing services to hundreds of com-
munities across the country. The mission of the organiza-
tion is to prevent and cure diabetes, and to improve the
lives of all people affected by diabetes. To fulfill this mis-
sion, the Association funds research, publishes scientific
findings, provides information and other services to people
with diabetes, their families, health care professionals and
the public, and advocates for scientific research and for the
rights of people with diabetes.

The American Occupational Therapy Association
(“AOTA”) is the national professional association of over
40,000 occupational therapists and occupational therapy
assistants as well as students of the profession. The AOTA
mission is to support the contributions of occupational ther-
apy to health,-wellbeing, productivity and quality of life.
Occupational therapists provide treatment and interven-
tion for people with physical and mental disabilities to pro-
mote full participation in society and maximum achieve-
ment of human potential. Occupational therapy can assist
individuals with disabilities in identifying work limitations
and potential. AOTA advocates on behalf of the profes-
sion and the public through support of positive public policy
such as that contained in the Americans with Disabilities
Act.

The American Psychiatric Association, with approxi-
mately 40,000 members, is the Nation’s largest organiza-
tion of physicians specializing in psychiatry. It has partici-
pated in numerous cases in this Court, including Olmstead
v. L.C. ex rel. Zimring, 527 U.S. 581 (1999). Its members
have a strong interest in the constitutionality of the Amer-
icans with Disabilities Act as it bars government entities’
discrimination against persons with disabilities, including
persons with mental illnesses or disabilities.

The Arc of the United States (“The Arc”), through its
nearly 900 state and local chapters, is the largest national
voluntary organization in the United States devoted solely
to the welfare of the more than seven million children and
adults with mental retardation and related disabilities and
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their families. Since its inception, The Arc has vigorously
challenged attitudes and public policy, based on false stereo-
types, which have authorized or encouraged segregation of
people with mental retardation in virtually all areas of life.
The Arc was one of the leaders in framing and supporting
passage of the Americans with Disabilities Act.

The Association on Higher Education And Disability
(“AHEAD?”) is a non-profit organization committed to full
participation in higher education and equal access to all
opportunities for persons with disabilities, including pro-
fessional licensing and employment. Its membership in-
cludes approximately 2,000 institutions including colleges,
universities, not-for-profit service providers, and standard-
ized testing organizations, professionals, and college and
graduate students planning to enter the field of disabil-
ity practice. Many of its members are actively engaged in
assuring ADA compliance and in providing reasonable ac-
commodations to both students and employees at institu-.
tions of higher education and in high-stakes standardized
testing. In addition, AHEAD members actively work with
students in establishing vocational plans and job readiness.
AHEAD publishes numerous resources on the implementa-
tion of the Americans with Disabilities Act and Section 504
of the Rehabilitation Act of 1973 by post-secondary educa-
tional institutions.

The Bazelon Center for Mental Health Law is a national
public interest organization founded in 1972 to advocate
for the rights of individuals with mental disabilities. The
Bazelon Center has engaged in litigation, administrative
advocacy, and public education to promote equal opportu-
nities for individuals with mental disabilities. Much of the
Center’s work involves efforts to remedy disability-based
discrimination through enforcement of the ADA.

The Alexander Graham Bell Association for the Deaf
and Hard of Hearing (“AG Bell”) is a non-profit organiza-
tion with chapters throughout the United States, and has
international affiliates throughout the world. AG Bell ad-
vocates for spoken language in children and adults. AG
Bell is deemed to be the preeminent organization in deaf-
ness. AG Bell provides advocacy, resources and leadership
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for parents, professionals, and individuals who are deaf or
hard of hearing.

The Depression and Bipolar Support Alliance (“DBSA”)
is the leading patient-directed national organization focus-
ing on the most prevalent mental illnesses—depression and
bipolar disorder. Studies indicate that there may be 20 to
35 million persons with depression and 2.5 million to 10
million people with bipolar disorder. DBSA was founded
in 1985 and is based in Chicago. DBSA’s mission is to im-
prove the lives of people living with mood disorders. This
not-for-profit organization fosters an environment of under-
standing about the impact and management of these life
threatening illnesses by providing up-to-date, scientifically
based tools and information, written in easy to understand
language. DBSA has more than 1,000 peer-run support
groups across the country. Assisted by a Scientific Advisory
Board, comprised of the leading researchers and clinicians
in the field of mood disorders, DBSA supports research to
promote more timely diagnosis, to develop more effective
and tolerable treatments and to discover a cure. The DBSA
organization works to ensure that people living with mood
disorders are treated equitably. In that regard, we believe
that the Americans With Disabilities Act should be given
a strong and vigorous construction, including coverage for
the unlawful discriminatory acts of State units of govern-
ment.

Easter Seals has been providing services that help indi-
viduals with disabilities and special needs, and their fam-
ilies, live better lives for more than 80 years. Easter Seals
promotes the passage and enforcement of federal legisla-
tion, including the ADA, that enables people with disabil-
ities to achieve greater independence. Qur primary serv-
ices—medical rehabilitation, job training and employment,
inclusive child care, adult day services, and camping and
recreation—benefit more than 1 million individuals and
their families each year through one of 450 centers nation-
wide.

The Epilepsy Foundation® is the sole national, chari-
table voluntary health organization dedicated to advanc-
ing the interests of the more than two million people with
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epilepsy and seizure disorders. The term “epilepsy” evokes
stereotyped images and fears in others that affect persons
with this medical condition in al] aspects of life, including
the delivery of public services and participation in public
programs. Since its inception, the Foundation has worked
to dispel the stigma associated with seizures and has sup-
ported the development of laws, such as the ADA, that pro-
tect individuals from discrimination based on these stereo-
types and fears.

Lambda Legal Defense and Education Fund, Ine.
(“Lambda Legal”) is a national non-profit public interest
organization committed to achieving full recognition of the
civil rights of lesbians, gay men, bisexuals, the transgen-
dered and people with HIV or AIDS through impact litiga-
tion, education and public policy work. Founded in 1973,
Lambda Legal is the oldest and largest legal organization
addressing these concerns. Since 1983, when it filed the
nation’s first AIDS discrimination case, Lambda Legal has
appeared as counsel or amicuys curiae in scores of cases in
state and federal courts on behalf of people living with HIV
or with other disabilities,

As The Nation’s Voice on Mental Illness, the National
Alliance for the Mentally 111 (“NAMYI”) leads a national
grassroots effort to transform America’s mental health care
system, eliminate stigma, support research, and attain ad-
equate health insurance, housing, rehabilitation, jobs and
family support for millions of Americans living with mental
illnesses. Since its creation in 1979, NAMI’s members have
worked tirelessly at national, state and local levels to com-
bat pervasive discrimination against people with mental
illnesses that impose barriers to recovery and prevent these
individuals from enjoying fundamental rights accorded
other Americans. '

The National Association for Rights Protection and Ad-
vocacy (“NARPA”) includes recipients of mental health and
developmental disabilities services; lay, professional, and
self-advocates; family members; service providers; disabil-
ity rights attorneys; and teachers at schools of law, social
work, and public policy. It is dedicated to promoting the
preferred options of people who have been labeled mentally
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disabled.

The National Association of Councils on Developmental
Disabilities (“NACDD”) is a national organization for De-
velopmental Disabilities Councils that advocates and works
for change on behalf of people with developmental, as well
as other disabilities, and their families. NACDD was es-
tablished in 2003 to bring together the two organizations
that supported Developmental Disabilities (‘DD”) Councils,
CDDC and NADDC. NADDC was established by DD Coun-
cils in 1974 to support them in carrying out their man-
dated responsibilities under the Developmental Disabili-
ties Assistance & Bill of Rights Act, and to be their na-
tional voice. Members are nationwide State and Territorial
DD Councils. State Councils undertake advocacy, capac-
ity building, and systemic change activities that are consis-
tent with the purpose of the DD Act, that contribute to a
coordinated, consumer and family-centered, consumer and
family-directed, comprehensive system of community ser-
vices, individualized supports and other forms of assistance
that enable individuals with developmental disabilities to
exercise self-determination, be independent, be productive
and be integrated and included in all facets of community
life.

The National Council on Independent Living (“NCIL”) is
the oldest cross-disability, national grassroots organization
run by and for people with disabilities. NCILs membership
is comprised of centers for independent living, statewide
independent living councils, people with disabilities and
other disability rights organizations. NCILs mission is-to
advance the independent living philosophy and to advocate
for the human rights of, and services for, people with dis-
abilities to further their full integration and participation
in society.

For over thirty years, the National Health Law Program
(“NheLP”) has engaged in legal and policy analysis on be-
half of low income and working poor people, people with
disabilities, the elderly, and children. NheLP has provided
legal representation and conducted research and policy
analysis on issues affecting the health status and health
access of these groups. As such, Nhel.P has worked with
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the ADA, and the program’s work and our clients will be
significantly affected by the Court’s decision in this case.

Established in 1909, the National Mental Health As-
sociation, with its more than 340 affiliates, is dedicated
to promoting mental health, preventing mental disorders,
and achieving victory over mental illness through advocacy,
education, re-search, and services, NMHA envisions a just,
humane and healthy society in which all people are ac-
corded respect, dignity, and the opportunity to achieve their
full potential free from stigma and prejudice. ]

The National Mental Health Consumers’ Self-Help
Clearinghouse is a national technical assistance center es-
tablished in 1986. It is run by and for people who are
consumers of mental health services and survivors of psy-
chiatric illness (known as consumers/survivors). Its mis-
sion is to promote consumer/survivor participation in plan-
ning, providing and evaluating mental health and commu-
nity support services, to provide technical assistance and
information to consumers/survivors interested in develop-
ing self-help services, and advocating to make traditional
services more consumer/survivor-oriented. The Clearing-
house has an interest in helping people with mental illness
live to their full potential as active members of the commu-
nity.

The National Multiple Sclerosis Society is dedicated to
ending the devastating effects of multiple sclerosis. The
National MS Society is the only national voluntary MS or-
ganization that meets the standards of all major agencies
that rate nonprofit groups. The Society supports more MS
research and serves more people with MS than any na-
tional voluntary MS organization in the world. Through its
50-state network of chapters, the Society funds research,
furthers education, advocates for people with disabilities,
and provides a variety of empowering programs for the
third of a million Americans who have MS and their fami-
lies. The Society believes that every individual has the fun-
damental right to lead a full, productive life via the support
of laws that promote equality of opportunity for all citizens.
The ADA has proven to be a major advancement in the pub-
lic awareness of disability rights and has prompted sub-
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stantial improvements in local disability regulations. Our
expression of interest and support in the present case re-
flects our commitment to the right of every American to be
free from any discrimination and lack of independence un-
der law.

The Paralyzed Veterans of America (‘PVA”) is a congres-
sionally chartered veterans service organization founded in
1946 with over 20,000 members, all of whom are veterans
of the armed forces with spinal cord injury or dysfunction.
PVA has developed a unique expertise on a wide variety of
issues involving the special needs of its members and uses
thaf expertise to be the leading advocate for civil rights
and opportunities which maximize the independence of our
members. Virtually all PVA members use wheelchairs for
mobility and have a significant interest in the broadest pos-
sible implementation and enforcement of the Americans
with Disabilities Act of 1990.

The Tennessee Disability Coalition-is an alliance of 42
groups and organizations in Tennessee that have joined to
promote the full and equal participation of men, women
and children with disabilities in all aspects of life. Our
member groups are predominately organizations operated
by individuals with disabilities or their families. Member
agencies represent people of all ages with a wide range of
disabilities. Some are disability specific groups, such as
paralyzed veterans, cerebral palsy, autism, the Deaf and
hard of hearing. Others are directed across disability, but
focus on specific issues such as civil rights, independent liv-
ing, or employment. The Coalition and its member agencies
advocate for public policies that ensure self-determination,
independence, empowerment, integration and inclusion of
individuals with disabilities in all aspects of society. The
issues in the Lane case are fundamental to protecting the
rights of people with disabilities and are therefore central
to the Coalition’s mission and that of its member agencies.

United Cerebral Palsy Associations, Inc. (“United Cere-
bral Palsy”) is one of the oldest and largest national health
organizations dedicated to improving services for people
with disabilities. Founded in 1949, the organization ad-
vances the independence, productivity and full citizenship
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of people with disabilities through a nationwide network
of more than 100 affiliates in 37 States and the District
of Columbia. United Cerebral Palsy was one of the ma-
jqr leaders in supporting enactment of the Americans with
Disabilities Act and has a strong interest in ensuring its
applicability to States.
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' NON-CURRENT STATUTES CITED IN
BRIEF AS EXAMPLES OF STATES
IMPOSING RESTRICTIONS ON JURY
SERVICE

(Emphasis added throughout.)

ARK. CODE ANN. § 16-31-102 (1987):
Disqualifications.

(a) The following are disqualified to act as grand or petit

jurors:
ok ok

(2) Mentally retarded or insane persons;
% %k sk

(6) Persons whose senses of hearing or seeing are substan-

tially impaired;
%k k%

1994 Ark. Acts No. 4, § 6:

It is hereby found and determined by the General As-
sembly that Arkansas Code 16-31-102 disqualifies from aFt-
ing as a juror any person who is mentally retarded or in-
sane, and any person whose sense of hearing or seeing 1s
substantially impaired; this act eliminates those disqual-
ifications and in their place disqualifies from jury service
persons who by reason of a physical or mental disability
are unable to render jury services with the exception that
no person may be disqualified solely on the basis of loss of
hearing or sight; this modification to Arkansas Code 16-31-
102 will bring Arkansas law into compliance with federal
law; and this act should go into effect immediately in order
to allow those persons to begin serving as grand or petit
jurors as soon as possible * * *
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NON-CURRENT STATUTES CITED IN
BRIEF AS EXAMPLES OF STATES
EXCLUDING STUDENTS WITH
DISABILITIES FROM PUBLIC
EDUCATION

(Emphasis added throughout.)

DEL. CONST. Art. X, § 1 (1999):

Establishment and maintenance of free public
schools; attendance.

Section 1. The General Assembly shall provide for the
establishment and maintenance of a general and efficient
system of free public schools, and may require by law that
every child, not physically or mentally disabled, shall at-
tend the public school, unless educated by other means.

NON-CURRENT STATUTES CITED IN
BRIEF AS EXAMPLES OF STATES
RESTRICTING RIGHT TO MARRY AND
FORM FAMILIES

(Emphasis added throughout.)

IND. CODE § 22-1601 (1950):

Whenever the superintendent of any hospital or other
institution of this state, or of any county in this state, which

~ has the care or custody of insane, feeble-minded or epilep-

tic persons, shall be of the opinion that it is for the best
interests of the patient and of society that any inmate of
the institution under his care should be sexually sterilized,
such superintendent, if a lawfully licensed physician and
surgeon, is hereby authorized to perform, or cause to be
performed by some capable physician or surgeon, an oper-
ation or treatment of sterilization on any such patient con-
fined in such institution afflicted with hereditary forms of
insanity that are recurrent, epilepsy, or incurable primary
or secondary types of feeble-mindedness: Provided, That
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such superintendent shall have first complied with the re-

quirements of this act.
%k %k %k

CAL. C1v. CODE § 4201 (1987):

License; necessity; contents; denial; under age appli-
cants; forms; affidavit.

All persons about to be joined in marriage must first
obtain a license therefor, from a county clerk, which license
must show all of the following:

k ok sk

No license shall be granted when either of the parties,
applicants therefore, is an imbecile, is insane, or is, at the
time of making the application for the license, under the
influence of any intoxicating liquor, or narcotic drug.

D.C. CODE ANN. § 30-103 (1981):

Marriages void from date of decree; age of consent.
The following marriages in.said District shall be illegal,

and shall be void from the time when their nullity shall be

declared by decree, namely: (1) The marriage of an idiot or

of a person adjudged to be a lunatic; * * *
ko sk

Iowa CODE ANN. § 595.3 (West 1988):

License.

Previous to the solemnization of any marriage, a license
for that purpose must be obtained from the clerk of the dis-
trict court. Such license must not be granted in any case:

% % %

5. Where either party is mentally ill or retarded, a men-

tal retardate, or under guardianship as an incompetent.

MicH. COMP. LAWS § 551.6 (1990):
Mental or venereal disease; incapacity; validation
of white-African marriages; penalty; competency of

witness.
ok ok

Section 6. No insane person, idiot, or person who has
been afflicted with syphilis or gonorrhea and has not been
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cured of the same, shall be capable of contracting marriage
* * % _ No person who has been confined in any public in-
stitution or asylum as a feeble-minded, imbecile or insane
patient, or who has been adjudged insane, feeble-minded or
an imbecile by a court of competent Jurisdiction, shall be ca-
pable of contracting marriage without, before the issuance
by the county clerk of the license to marry, filing in the of-
fice of the county clerk a verified certificate from 2 regu-
larly licensed physicians of this state that such person has
been completely cured of such insanity, imbecility or feeble-
mindedness and that there is no probability that such per-
son will transmit any of such defects or disabilities to the
issue of such marriage. Any person of sound mind who shall
intermarry with such insane person or idiot or person who
has been so confined as feeble-minded, imbecile or insane
patient, or who has been so adjudged insane, feeble-minded
or an imbecile, except upon the filing of certificate as herein
provided, with knowledge of the disability of such person,
or who shall advise, aid, abet, cause, procure or assist in
procuring any such marriage contrary to the provisions of
this section, is guilty of a felony and on conviction thereof
in any court of competent jurisdiction shall be punished by
a fine of not more than $1,000.00 or by imprisonment in the
state prison not less than 1 year nor more than 5 years, or
by both such fine and imprisonment.

MicH. COMP. LAWS § 552.1 (1990):

Invalidity of marriages; relationship of parties,
bigamy, insanity, idiocy; legitimacy of issue.

Section 1. All marriages, which are prohibited by law on
account of consanguinity or affinity between the parties, or
on account of either of them having a wife or husband then
living, and all marriages solemnized when either of the par-
ties was insane or an idiot, shall, if solemnized within this
state, be absolutely void. The issue of such marriage shall

be deemed legitimate.
L I



14a

Miss. CODE ANN. § 41-21-45 (1990):

Unlawful to cohabit with feeble-minded.

It shall be unlawful for any person to cohabit with or at-
tempt sexual intercourse with a female who is feebleminded,
as defined in section 41-19-101, after adjudication of such
feeblemindedness.

Anyone convicted of either of these crimes, shall, upon
conviction thereof, be punished by a fine of not less than one
thousand dollars, or imprisonment of not less than one year
in the penitentiary, or by both such fine and imprisonment.

PA. STAT. ANN. tit. 48, § 1-5 (West 1965):

Restrictions on the issue of marriage license.

No license to marry shall be issued by any clerk of the
orphans’ court.

) L S

(e) If either of the applicants is or has been, within five
years preceding the time of the application, an inmate of an
institution for weak-minded, insane, or persons of unsound
mind, unless a judge of the orphans’ court shall decide that
it is for the best interest of such applicant and the general
public to issue the license, and shall authorize the clerk of
the orphans’ court to issue the license.

R.I. GEN. LAwWS § 15-1-5 (1988):

Bigamous marriages void — marriage of lunatics and
idiots.

Any marriage when either of the parties thereto, at the
time of the marriage, has a former wife or husband living
who has not been, by final decree, divorced from such party,
and any marriage where either of the parties thereto is an
idiot or a lunatic at the time of the marriage, shall be abso-
lutely void, and no life estate created by chapter 25 of title
33 shall be assigned to any widow in consequence of the
marriage, and the issue of the marriage shall be deemed
illegitimate and subject to all the disabilities of illegitimate
issue.

Lua

VT. STAT. ANN. tit. 15, § 512 (1990):

Voidable marriages — Grounds for annulment gen-
erally.

The marriage contract may be annulled when, at the
time of marriage, either party had not attained the age of
sixteen years or was an idiot or lunatic or physically inca-
pable of entering into the marriage state or when the con-
sent of either party was obtained by force or fraud.

VT. STAT. ANN. tit. 15, § 514 (1990):

Party an idiot or lunatic.

(a) When a marriage is sought to be annulled on the
ground of the idiocy of one of the parties, it may be declared
void on the complaint of a relative of such idiot at any time
during the life of either of the parties.

(b) When a marriage is sought to be annulled on the
ground of the lunacy of one of the parties, on the complaint
of a relative of the lunatic, such marriage may be declared
void during the continuance of such lunacy, or after the
death of the lunatic in that condition and during the life-
time of the other party to the marriage.

(¢) The marriage of a lunatic may be declared void upon
the complaint of a lunatic after restoration to reason, but
a decree of nullity shall not be pronounced if the parties
freely cohabited as husband and wife after the lunatic was
restored to sound mind.

(d) If an action is not prosecuted by a relative, the mar-
riage of an idiot or a lunatic may be annulled during the
lifetime of both the parties to the marriage, on the com-
plaint of a person admitted by the court to prosecute as the
next friend of such idiot or lunatic.

(e) The word “lunatic” as used in sections 511-514 of

" this title shall extend to persons of unsound mind other

than idiots.



W. VA. CODE § 48-2-2 (1990):

For what and when marriages void; affirmation of
. annulment of marriage.

(a) The following marriages are voidable and shall be
void from the time they are so declared by a judgment order

of nullity:
sk ok ok

(8) Marriages solemnized when either of the parties:

(A) Was an insane person, idiot or imbecile;
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Respondent paraplegics filed this action for damages and equitable re-
lief, alleging that Tennessee and a number of its counties had denied
them physical access to that State’s courts in violation of Title II of
the Americans with Disabilities Act of 1990 (ADA), which provides:
“INJo qualified individual with a disability shall, by reason of such
disability, be excluded from participation or denied the benefits of the
services, programs or activities of a public entity,” 42 U. S. C. §12132.
After the District Court denied the State’s motion to dismiss on Elev-
enth Amendment immunity grounds, the Sixth Circuit held the ap-
peal in abeyance pending Board of Trustees of Univ. of Ala. v. Garrett,
531 U. S. 356. This Court later ruled in Garrett that the Eleventh
Amendment bars private money damages actions for state violations
of ADA Title I, which prohibits employment discrimination against
the disabled. The en banc Sixth Circuit then issued its Popovich de-
cision, in which it interpreted Garreit to bar private ADA suits
against States based on equal protection principles, but not those re-
lying on due process, and therefore permitted a Title II damages ac-
tion to proceed despite the State’s immunity claim. Thereafter, a
Sixth Circuit panel affirmed the dismissal denial in this case, ex-
plaining that respondents’ claims were not barred because they were
based on due process principles. In response to a rehearing petition
arguing that Popovich did not control because respondents’ complaint
did not allege due process violations, the panel filed an amended
opinion, explaining that due process protects the right of access to the
courts, and that the evidence before Congress when it enacted Title 11
established, inter alia, that physical barriers in courthouses and
courtrooms have had the effect of denying disabled people the oppor-
tunity for such access.
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Held: As it applies to the class of cases implicating the fundamental
right of access to the courts, Title II constitutes a valid exercise of
Congress’ authority under §5 of the Fourteenth Amendment to en-
force that Amendment’s substantive guarantees. Pp. 4-23.

(a) Determining whether Congress has constitutionally abrogated a
State’s Eleventh Amendment immunity requires resolution of two
predicate questions: (1) whether Congress unequivocally expressed
its intent to abrogate; and (2), if so, whether it acted pursuant to a
valid grant of constitutional authority. Kimel v. Florida Bd. of Re-
genis, 528 U. 8. 62, 73. The first question is easily answered here,
since the ADA specifically provides for abrogation. See §12202. With
regard to the second question, Congress can abrogate state sovereign
immunity pursuant to a valid exercise of its power under §5 of the
Fourteenth Amendment. E.g., Fitzpatrick v. Bitzer, 427 U. S. 445,
456. That power is not, however, unlimited. While Congress must
have a wide berth in devising appropriate remedial and preventative
measures for unconstitutional actions, those measures may not work
a “substantive change in the governing law.” City of Boerne v. Flores,
521 U. S. 507, 519. In Boerne, the Court set forth the test for distin-
guishing between permissible remedial legislation and unconstitu-
tional substantive redefinition: Section 5 legislation is valid if it ex-
hibits “a congruence and proportionality” between an injury and the
means adopted to prevent or remedy it. Id., at 520. Applying the
Boerne test in Garrett, the Court concluded that ADA Title I was not
a valid exercise of Congress’ §5 power because the historical record
and the statute’s broad sweep suggested that Title I's true aim was
not so much enforcement, but an attempt to “rewrite” this Court’s
Fourteenth Amendment jurisprudence. 531 U. S., at 372-374. In
view of significant differences between Titles I and II, however,
Garrett left open the question whether Title II is a valid exercise of
Congress’ §5 power, id., at 360, n. 1. Pp. 5-10. :

(o) Title II is a valid exercise of Congress’ §5 enforcement power.
Pp. 11-23.

(1) The Boerne inquiry’s first step requires identification of the
constitutional rights Congress sought to enforce when it enacted Title
II. Garrett, 531 U. S., at 365. Like Title I, Title II seeks to enforce
the Fourteenth Amendment’s prohibition on irrational disability dis-
crimination, Garrett, 531 U. S., at 366. But it also seeks to enforce a
variety of other basic constitutional guarantees, including some, like
the right of access to the courts here at issue, infringements of which
are subject to heightened judicial scrutiny. See, e.g., Dunn v. Blum-
stein, 405 U. S. 330, 336-337. Whether Title II validly enforces such
constitutional rights is a question that “must be judged with refer-
ence to the historical experience which it reflects.” E.g., South Caro-
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lina v. Katzenbach, 383 U.S. 301, 308. Congress enacted Title II
against a backdrop of pervasive unequal treatment of persons with
disabilities in the administration of state services and programs, in-
cluding systematic deprivations of fundamental rights. The histori-
cal experience that Title II reflects is also documented in the deci-
sions of this and other courts, which have identified unconstitutional
treatment of disabled persons by state agencies in a variety of public
programs and services. With respect to the particular services at is-
sue, Congress learned that many individuals, in many States, were
being excluded from courthouses and court proceedings by reason of
their disabilities. A Civil Rights Commission report before Congress
showed that some 76% of public services and programs housed in
state-owned buildings were inaccessible to and unusable by such per-
sons. Congress also heard testimony from those persons describing
the physical inaccessibility of local courthouses. And its appointed
task force heard numerous examples of their exclusion from state ju-
dicial services and programs, including failure to make courtrooms
accessible to witnesses with physical disabilities. The sheer volume
of such evidence far exceeds the record in last Term’s Nevada Dept. of
Human Resources v. Hibbs, 538 U. S. 721, 728-733, in which the Court
approved the family-care leave provision of the Family and Medical
Leave Act of 1993 as valid §5 legislation. Congress’ finding in the
ADA that “discrimination against individuals with disabilities per-
sists in such critical areas as ... access to public services,”
§12101(a)(3), together with the extensive record of disability dis-
crimination that underlies it, makes clear that inadequate provision
of public services and access to public facilities was an appropriate
subject for prophylactic legislation. Pp. 11-18.

(2) Title II is an appropriate response to this history and pattern
of unequal treatment. Unquestionably, it is valid §5 legislation as it
applies to the class of cases implicating the accessibility of judicial
services. Congress’ chosen remedy for the pattern of exclusion and
discrimination at issue, Title II's requirement of program accessibil-
ity, is congruent and proportional to its object of enforcing the right of
access to the courts. The long history of unequal treatment of dis-
abled persons in the administration of judicial services has persisted
despite several state and federal legislative efforts to remedy the
problem. Faced with considerable evidence of the shortcomings of
these previous efforts, Congress was justified in concluding that the
difficult and intractable problem of disability discrimination war-
ranted added prophylactic measures. Hibbs, 538 U. S, at 737. The
remedy Congress chose is nevertheless a limited one. Recognizing
that failure to accommodate persons with disabilities will often have
the same practical effect as outright exclusion, Congress required the
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States to take reasonable measures to remove architectural and other
barriers to accessibility. §12132. But Title II does not require States
to employ any and all means to make judicial services accessible or to
compromise essential eligibility criteria for public programs. It re-
quires only “reasonable modifications” that would not fundamentally
alter the nature of the service provided, and only when the individual
seeking modification is otherwise eligible for the service. Ibid. Title
I’s implementing regulations make clear that the reasonable modifi-
cation requirement can be satisfied in various ways, including less
costly measures than structural changes. This duty to accommodate
is perfectly consistent with the well-established due process principle
that, within the limits of practicability, a State must afford to all in-
dividuals a meaningful opportunity to be heard in its courts. Boddie,
401 U. 8., at 379. A number of affirmative obligations flow from this
principle. Cases such as Boddie, Griffin v. Illinois, 351 U. 8. 12, and
Gideon v. Wainwright, 372 U. 8. 335, make clear that ordinary consid-
erations of cost and convenience alone cannot justify a State’s failure
to provide individuals with a meaningful right of access to the courts.
Judged against this backdrop, Title II's affirmative obligation to ac-
commodate is a reasonable prophylactic measure, reasonably tar-
geted to a legitimate end. Pp. 18-23.

315 F. 3d 680, affirmed.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
SOUTER, GINSBURG, and BREYER, JJ., joined. SOUTER, J., filed a concur-
ring opinion, in which GINSBURG, J., joined. GINSBURG, d., filed a con-
curring opinion, in which SOUTER and BREYER, JJ., joined. REHNQUIST,
C.J., filed a dissenting opinion, in which KENNEDY and THOMAS, Jd.,
joined. SCALIA, J., and THOMAS, J., filed dissenting opinions.




