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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

Is the plaintiff class’ claim for prospective injunctive relief to compel state
officials to perform their enforceable, statutory duties under the federal Medicaid
Aét, 42 U.S.C. § 1396a et seq., barred by the State’s sovereign immunity because
the Act contains a detailed remedial scheme of limited federal court jurisdiction?

STATEMENT OF THE CASE

On October 29, 2001, nine children, acting through their parents or
guardians, filed a class action Complaint against various executive officials of the
Commonwealth of Massachusetts who are responsible for the Commonwealth’s
Medicaid program. The Complaint alleges violations of several provisions of the
federal Medicaid Act, and particularly the Early and Periodic Screening,
Diagnosis, and Treatment (EPSDT) provisions of the Act, 42 U.S.C. §8
1396a(a)(10), 1396a(a)(43), 1396d(a)(4)(B), and 1396d(r)(5), and their
- implementing regulations, 42 C.F.R. § 441.50, 441.56(a), and 441.61(b)." App.
41-42. These provisions require that State officials: (1) inform Medicaid-eligible
children and their families about the EPSDT program and the services available; »

(2) arrange and provide those services which are medically necessary to treat or

! The three additional sections of the Act challenged in the Complaint are:
Count II (reasonable promptness), 42 U.S.C. § 1396a(a)(8); Count III (methods
of administration), 42 U.S.C. § 1396a(a)(30)(A); and Count IV (managed care),
42 U.S.C. § 1396u-2(b). App. 52-54.



ameliorate their physical or mental impairments; and (3) enlist an adequate array
of providers and professionals to offer services to eligible children. The children
allege that the defendant state officials (hereafter "state officials") have violated
federal law by failing to inform, arrange, and provide medically nécessary services
to thousands of children with psychiatric, behavioral, or emotional conditions,
despite their statutory obligation to do so under the joint federal-state Medicaid
‘program. App. 12-13.

On December 18, 2001, the state officials filed a Motion to Dismiss the
Complaint, claiming that: (1) the State’s sovereign immunity bars this action, even
though the Complaint alleges ongoing violations of federal law and seeks only
prospective injunctive relief against state,ofﬁcials in their official capacities; (2)
there is no private right of action to enforce the cited provisions of the Medicaid
Act; and (3) the Complaint fails to state a claim. The children opposed the Motion
to Dismiss, and further sought to have this caseAcertiﬁed as a class action. After
briefing and argument on March 29, 2002, the district court denied the state
officials’ Motion to Dismiss in its entirety, and allowed the plaintiffs’ Motion for
Class Certification. The state officials filed a timely Notice of Appeal limited to

the Court’s denial of its sovereign immunity defense.> The children filed, with

2 The state officials also filed with the district court a Motion to Stay
Disclosures and Discovery, which was allowed with two minor exceptions on May

2



the state officials’ assent, a Motion to Expedite the Appeal, which was allowed by
this Court on May 23, 2002.
STATEMENT OF THE FACTS

The plaintiffs in this case are nine I;Aedicaid-eligible children, and a class of
similarly situated children,> who reside throughout Massachusetts. App. 11-16,
16-17. These children have been diagnosed with serious mental illnesses. App.
30-47. As alleged in the Complaint, the mental health treatments which they seek,
and Wl"liCh the state officials have failed to provide, are all covered Medicaid
services listed in the statute and regulations. 42 U.S.C. § 1396d(a)(1)-(27). App.
20-21, 23-24. All of the children require these services to treat or ameliorate their
psychiatric or behavioral conditions. App. 30, 48.4

None of these children have received the level, duration, or intensity of -

31, 2002. The state officials subsequently petitionied this Court for a stay of all
proceedings, which was denied in part and remanded in part on July 12, 2002.

> The class certified by the district court is defined as "all current or future
Medicaid-eligible residents of Massachusetts under the age of twenty-one who are
or may be eligible for, but are not receiving, intensive home-based services,
“including professionally acceptable assessments, special therapeutic aides, crisis
intervention, and case management services."

4 The state officials’ repeated protestations that the children have not been
determined to need requested services, and that these services are not mandated by
the Medicaid Act, see Brief for Appellants at 4-5, 7 [hereafter App. Br.], are
directly contradicted by the allegations in the Complaint. App. 23-24.

3



home-based services necessary to treat or ameliorate their individual illnesses.
~App. 47-49. Instead, most have suffered through repeated and unsuccessful
hospitalizations; others have been left to fend for themselves, without even
knowing what services to ‘ask for because of the state officials’ failure to inform
them of the EPSDT program and their entitlement to necessary services. App. 26-
29, 47-43. Those few children and parents who knew to ask for the necessary
home-based services learned that the state officials had not arranged, and did not
providé, this treatment with the intensity and duratjon they needed. App. 24-26,
48. This lack of medically necessary treatment has exacerbated the mental
illnesses of these children, making it less likely that they will be able to live and
grow in their home communities. App. 30-47. Despite the urgency and medical
necessity of their need for intensive home-based mental health services, none of
the children have received the treatment to which they are entitled under the
EPSDT program. App. 29-30.

State officials have been aware for years of the mental health crisis for
children in Massachusetts. App. 26-28. Despite the State’s acknowledgment of |
this crisis and its debilitating effects on children and their families, these state
officials have taken no meaningful action to comply with the statutory requirements

of the EPSDT program. App. 47-49. Instead, the state officials have denied, and



continue to deny, seriously ill children reasonable access to covered Medicaid
services which are necessary for their care and recovery, and which would allow
them to remain with their families and in their communities. Id. Medicaid-
eligible children with psychiatric conditions have been, and continue to be, uhable ‘
to obtain prompt and adequate mental health services, including case management
and intensive home-based services, thus aggravating the daily crisis these children
face and causing them ongoing harm and deterioration.® App. 30.
SUMMARY OF THE ARGUMENT

Although the Eleventh Amendment generally bars private actions against
unconsenting States, the Ex parte Young doctrine, 209 U.S. 123 (1908), has long
been invoked to permit suits against state officials to enjoin ongoing violations of
federal law. In Seminole Tribe of Florida v. Florida, 517 U.S. 44, 73-76 (1996),
the Supreme Court crafted a narrow exception to this doctrine, whe;e Congress
specifically restricts the authority of federal courts to enforce a statute and

establishes a detailed, intricate remedial scheme intended to preclude the

5 Many of the children are confined to hospitals or residential treatment

centers far longer than is medically necessary or appropriate because adequate,
intensive home-based services are unavailable. App. 27-28. Other children have
been repeatedly hospitalized in general pediatric or emergency wards because they
have not received the intensive home-based services needed to treat and ameliorate
their behavioral, emotional, or psychiatric conditions. App. 28. The State refers
to these children as "stuck kids."



application of Ex parte Young. Recently, in Verizon Maryland v. Public Service
Commission of Maryland, _ U.S. _, 122 S.Ct. 1753, 1760-61 (2002), the Court
declined to apply this narrow exception to the Telecommunications Act of 1996,
47 U.S.C. § 252, even though it contains a complex administrative procedure,
because Congress did not express a clear intention to displace federal court
enforcement under Ex parte Young.

In this case, the State contends that the one-line requirement in th¢ Medicaid
Act, requiring State Medicaid plans to provide for an individual administrative
hearing for limited purposes, demonstrates Congress’ intent to immunize the State
from all individual and class action suits to enforce the States’ duties under the
Medicaid statute. The Act simply mandates that the State plan must:

provide for granting an opportunity for a fair hearing before the State

agency to any individual whose claim for medical assistance under the

plan is denied or not acted upon with reasonable promptness;
42 U.S.C. § 1396a(a)(3). Neither the narrow exception to the Ex parte Young
doctrine enunciated in Seminole Tribe, nor the recent decision in Verizon refusing
to apply that exception ,support the State’s claim of sovereign immunity under the
Medicaid Act. To the contrary, the analysis in these cases demonstrate why

Medicaid’s brief administrative hearing provision, which is limited to challenging

eligibility determinations and delays in providing prompt medical assistance,



plainly was not intended by Congress to preclude Ex parte Young actions.

The state officials’ argument that the Seminole Tribe exception should be
extended to claims under the Medicaid Act is flawed for several reasons: (1) it is
contrary to the Supreme Court’s holdings in Seminole Tribe and Verizon that the
statutory remedy must be "intricate," "detailed," and incompatible with an Ex
parte Young suit, and erroneously interprets Seminole Tribe’s exception to
encompass any statutory remedy which simply offers less relief than an Ex parte
Young action (section I(A), pp. 8-13); (2) it has\been directly rejected by every
court of appeals and district court that has considered the argument (section I(B),
pp. 13-20); (3) it is inconsistent with the Supreme Court’s holding in Wilder v.
Virginia Hospital Ass’n., 496 U.S. 498, 523 (1990), which applied an almost
identical test for determining whether to bar a § 1983 action against a State under
the Medicaid Act, and which held that "[T]he availability of state administrative
procedures ordinarily does not foreclose resort to § 1983." (section II, pp. 20-24);
(4) it makes no claim nor cites any authority that Cong}ress ever intended to
foréclose an Ex parte Young action under Medicaid or to establish the State’s
administrative hearing process as the exclusive remedy for a violation of the
Medicaid Act (section III, pp. 24-28); (5) it ignores the unique facts and

Congressional intent in the Indian Gaming Regulatory Act (IGRA) and the



fundamental differences between the IGRA and the Medicaid Act (section IV(A),
pp. 28-35); and (6) it misconstrues the purpose and effect of the Medicaid
administrative hearing provision (section IV(B), pp. 35-42).

ARGUMENT
I.  MEDICAID BENEFICIARIES CAN SEEK PROSPECTIVE

INJUNCTIVE RELIEF AGAINST STATE OFFICIALS UNDER EX

PARTE YOUNG TO ENFORCE THE PROVISIONS OF THE

MEDICAID ACT.

The Eleventh Amendment bars federal court litigation by private parties
against unconsenting States. However, the Supreme Court’s decision in Ex parte
Young, 209 U.S. 123 (1908), creates an exception for a “suit against a state officer
in order to ensure that the officer’s conduct is in compliance with federal law."
Seminole Tribe of Florida, 517 U.S. at 71 n.14 (1996). The Ex parte Young
doctrine permits suits against state officials where citizens allege ongoing violations
of federal law and seek only prospective, declaratory and/or injunctive relief. Id.
at 73. Ex parte Young “ordinarily” applies where there is "[a]n allegation of an
ongoing violation of federal law where the requested relief is prospective."
Verizon, 122 S.Ct. at 1760, citing Idaho v. Coeur d’Alene Tribe of Idaho, 521 |
U.S. 261, 281 (1997). Moreover, as the Court has recently noted, Ex parte Young

requires only "a straightforward inquiry [which] does not include an analysis of the

merits of the claim," but simply a determination whether the two part test is met



by the allegations in the complaint. Id. at 1761. The children in this case fit
precisely within the Ex parte Young paradigm, having sued state officials, charged
them with violations of federal law, and requested only prospective declaratory and
injunctive relief.

A.  The Supreme Court’s Decision in Verizon Confirms the Narrowness
of the Seminole Tribe Exception to the Ex parte Young Doctrine.

Seeking to avoid the routine application of Ex parte Young in this case, the
state. officials argue that the children’s claims fall under a narrow exception to the
Ex parte Young doctrine created by the Supreme Court in Seminole Tribe. In that
case, the Supreme Court helcj» that “where Congress has .prescribed a detailed
remedial scheme for the enforcement against a State of a statutorily created right,

a court should hesitate before casting aside those limitations and permitting an

S The state officials’ cases elucidating the constitutional design and explaining
the purpose and scope of the Eleventh Amendment primarily involve actions for
money damages -- relief not requested here and beyond the scope of the Ex parte

Young doctrine. App. Br. at 17-18. Thus, these cases are not relevant to this
appeal. Similarly, their lengthy quote from the opinion of Justice Kennedy in
Coeur d’Alene, 521 U.S. at 269-70, ignores both the unique facts of that case and
the concurring opinion of Justice O’Connor for seven members of the Court which
broadly reaffirmed the straightforward application of the test for applying Ex parte
Young. Id. at 293-94 (O’Connor, J. concurring). See Id. at 297-98 (Opinion of
Justice Souter, joined by Justices Stevens, Ginsburg, and Breyer, noting that
Justice O’Connor’s opinion "charts a more limited course that wisely rejects the
lead opinion’s call for federal jurisdiction contingent on case-by-case balancing.").

- See also Lewis v. New Mexico Dept. of Health, 261 F.3d 970, 978 (10th Cir.
2001)(holding that Medicaid program does not implicate special sovereign
interests).



action against a state officer based upon Ex parte Young.” Seminole Tribe, 517
U.S. at 74. To ine whether Congress intended to preclude other remedies, the
Court relied upon the "intricate procedures set forth in [§ 2710(d)(7) which] show
that Congress intended not only to define, but also to limit significantly, the duty
imposed by § 2710(d)(3)." 7 In particular, the Court found that the Seminole
Tribe’s claim under the IGRA was not a proper Ex parte Young action because that
statute provided a carefully crafted remedial scheme that Congress intended to be
the Tribe’s sole remedy against the State. Id. at 74-76.

Applying the same standards enunciated in Seminole Tribe, the Supreme
Court has recently rejected the argument that the Telecommunications Act of 1996,
47 U.S.C. § 251(c)(2), contains "intricate procedures," constrains "judicial relief,"
and establishes a "detailed remedial scheme" which would preclude an Ex parte

Young action to enforce the Act against state officials.® Verizon 122 S.Ct. at

725 U.S.C. § 2710(d)(7) is an exhaustive complaint and negotiation
procedure crafted by Congress for the explicit purpose of both mandating an
alternative mechanism for resolving disputes between sovereigns and limiting
federal court authority. The length and detail of the procedures are a testament to
the intricacy of the statutory remedial scheme under the IGRA, which stands in
sharp contrast to Medicaid’s circumscribed, one-sentence administrative hearing
provision. For a fuller discussion of the IGRA and its comparison with the
Medicaid provision at issue here, see section IV(A), infra.

8 47 U.S.C. § 252 mandates that all disputes under the Telecommunications
Act must first be negotiated in good faith and may be submitted to arbitration. 47
U.S.C. § 252(a)-(b). Parties may then petition the appropriate State utility

10



1760. The Court reaffirmed, once again, the vitality and breadth of the Ex parte
Young doctrine. Justice Scalia’s majority opinion demonstrates the narrowness of
the Seminole Tribe exception by rejecting the argument that the
Telecommunications Act creates a detailed remedial scheme which is incpmpatible
with federal court enforcement of the Act under Ex parte Young, or which reflects
a Congressional intention to preclude judicial enforcement of the Act. Id. In
concluding that Seminole Tribe was inapplicable, the Court distinguished the
complex, alternative dispute resolution mechanisms and the strict limitation on the
federal court’s authority of the IGRA from the administrative enforcement process
of the Telecommunications Act. Id. It emphasized that the IGRA contained
"intricate procedures" that mandated negotiations, mediation, and administrative
notification between sovereign entities, and only proscribed a "quite modest set of
sanctions" that significantly limited any judicially-imposed relief. Id., quoting
from Seminole Tribe. The Telecommunications Act, on the other hand, simply

provides that an aggrieved party can appeal to a court from an administrative

commission for further review and approval of an agreement. Id. at § 252(e).
Detailed procedures govern the commission’s review, which must be exhausted
before seeking a judicial determination of the commission’s decision. There is no
subsequent limit on federal court authority to enforce the Act. Congress described
this process in far more detail than the Medicaid administrative hearing
requirement, but the Court, nevertheless, determined that it did not displace Ex
parte Young and rejected the State’s sovereign immunity defense. Verizon, 122
S.Ct. at 1760. See section IV(A), infra.
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determination and places "no restriction on the reliefﬁ court can award." Id. Nor
does the Act define "whom the suit is to be brought against." Id. The Court
concluded that there is nothing in the administrative review process of the
Telecommunications Act that is incompatible with a federal court enforcement
action under Ex parte Young. Significantly, Verizon, like Seminole Tribe, looked
only at the language of the statutory remedy which Congress created, and not at
any administrative regulations, in determining the applicability of Ex parte Young.

In their argument that Seminole Tribe’s narrow exception applies to the
administrative hearing provision of the Medicaid Act, the state officials ignore the
Court’s fundamental criteria for invoking that exception: intricate procedures,
detailed remedies, limited federal court jurisdiction, and evidence of Congressional
intent to displace an Ex parte Young suit’ Instead, the officials reduce the
Court’s holding to a simplistic test: does a remedy provided by a federal statute

offer less relief than is otherwise available under Ex parte Young to enforce the

® The Court in Seminole Tribe went out of its way to indicate that its decision
did not foreclose all actions under Ex parte Young: "Contrary to the claims of the
dissent, we do not hold that Congress cannot authorize federal jurisdiction under
Ex parte Young over a cause of action with a limited remedial scheme. We only
find that Congress did not intend that result in the Indian Gaming Regulatory Act."
517 U.S. at 75, n. 17.

12



State’s statutory duties.’® In so doing, the state officials then disregard both the
explicit holding and specific language of Verizon, which declines to afford the
State sovereign immunity even though.the Telecommunications Act’s limited
administrative hearing mechanism provides less relief than an Ex parte Young
action. The officials attempt to extract their reductionist test from Verizon, and
imply that Verizon significantly altered the Seminole Tribe test, by incorrectly
claiming that Verizon eliminates all of Seminole Tribe’s restrictive criteria and
substitutes, in its stead, the broad concept of "more limited relief."'! App. Br.
at 1. This distorted reading of Seminole Tribe and Verizon is patently inconsistent
with the Court’s holdings and specific directives in those cases.
B. Courts Have Uniformly Held That Claims Under the Medicaid Act Are
Proper Ex parte Young Actions and Are Not Barred by the Seminole
Tribe Exception.
Every federal court which has considered a sovereign immunity defense in

a Medicaid case has consistently held that claims under the Medicaid Act, and

specifically those enforcing the EPSDT program, are classic Ex parte Young

10 Because the answer to the state official’s test is invariably yes, their

argument here bodes ill for the Ex parte Young doctrine with respect to virtually
all federal statutes that incorporate an administrative or other similar remedy. In
short, their argument proves too much.

' The state officials are forced to adopt this extreme contention because the
Medicaid case law applying Seminole Tribe uniformly rejects their position. See
section I(B), infra.
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actions.!? Seven courts of appeals -- the Fourth, Fifth, Sixth, Eighth, Ninth,
Tenth, and Eleventh Circuits -- and numerous district courts have specifically
concluded that Medicaid or Social Security Act beneficiaries can enforce the Acts
under Ex parte Young, even after Seminole Tribe.

Courts uniformly have held that a claim for enforcement of rights under the
Medicaid Act is precisely "the traditional Ex parte Young action" to which Chief
Justice Rehnquist referred in Seminole Tribe. Frazar v. Gilbert, 2002 WL
1652782 (5th Cir. July 24, 2002)(Medicaid beneﬁciaries can enforce certain
provisions of the Act pursuant to Ex parte Young); Antrican v. Odom, 290 F.3d
178, 185-91 (4th Cir. 2002)(holding that a suit to enforce the EPSDT provisions
of the Medicaid Act is enforceable under Ex parte Young because the action seeks

prospective relief, plaintiffs allege an ongoing violation of federal law, and the

12" Three of the cases upon on which the state officials relied in the district
court have subsequently been reversed. In Westside Mothers v. Havemann, 289
F.3d 852 (6th Cir. 2002), the Sixth Circuit Court of Appeals overturned a novel
interpretation of the Eleventh Amendment which was the primary case cited by the
state officials to support their Eleventh Amendment claim below. Verizon
Maryland, Inc. v. Public Service Commission of Maryland, 122 S.Ct. 1753,
reversed an appellate decision that had applied the Seminole Tribe analysis to
preclude an Ex parte Young action because of the administrative procedures in the -
Telecommunications Act of 1996. Finally, the Tenth Circuit Court of Appeals
withdrew its initial decision in Joseph A. v. Ingram,-262 F.3d 1113 (10th Cir.
2001), and held that “the statutes at issue in this case [Titles IV and XX of the
Social Security Act] do not provide remedial schemes sufficient to foreclose Ex
Parte Young jurisdiction.” Joseph A. v. Ingram, 275 F.3d 1253, 1264 (10th Cir.
2002).

14



statute does not provide a detailed remedial scheme); Westside Mothers v.
Haveman, 289 F.3d 852, 860-62 (6th Cir. 2002)(suit to enforce the mandatory
EPSDT provisions of the Medicaid Act is properly based upon Ex parte Young);
Lewis v. New Mexico Dept. of Health, 261 F.3d 970, 975-78 (10th Cir. 2001)(Ex
- parte Young applies to claim for Medicaid services); Doe v. Chiles, 136 F.3d 709,
720 (11th Cir. 1998)(Medicaid claim "fits neatly within the Ex parte Young
exception"); Hale v. Belshe, 117 F.3d 1425, **1 (9th Cir. 1997)("we conclude
that the exception to Eleventh Amendment immunity set forth in Ex parte Young
squarely applies" to claims under the EPSDT provisions of the Medicaid
Act)(unpublished disposition). See also Bonnie L. v. Bush, 180 F.Supp.2d 1321,
1326-31 (S.D.Fla. 2001)(claim against state officials for violating EPSDT is not
barred by Eleventh Amendment); Memisovski v. Patla, No. 92C1982, 2001 WL
1249615 at *5-6 (N.D. IIl. Oct. 17, ZOOIj(EIeventh Amendment did not bar claims
seeking prospective, injunctive relief for EPSDT violations); Bryson v. Shumway,
177 F.Supp.2d 78, 87 (D.N.H. 2001)(suit for prospective relieve under Medicaid
not barred by Eleventh Amendment); Boudréau v. Ryan, No. 00C 5392, 2001 WL
840583, at *3-5 (N.D. Ill. May 2, 2001)(Ex parte Young applicable to claimed
Medicaid violations); Boulet v. Celluci, 107 F. Supp.2d 61, 73-74 (D. Mass.

2000)(Eleventh Amendment does not bar suit to enforce “reasonable promptness”
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provisions of Medicaid); Cramer v. Chiles, 33 F.Supp.2d 1342, 1350 (S.D.Fla.
1999)(“Plaintiffs’ Medicaid claims fall squarely under the doctrine enunciated in
-the case of Ex parte Young....”).

Importantly, courts have explicitly rejected the state officials’ argument that
claims under Medicaid generally, and EPSDT specifically, are barred by the
Seminole Tribe exception to the Ex parte Young doctrine. Frazar, 2002 WL
1652782 at *16, n. 109 ("In contrast to the statutory scheme at issue in Seminole
Tribe, the Medicaid Act does not have an intricate remedial scheme regulating
noncompliance by a state.v“);rAntrican, 290 F.3d at 190 (State’s argument that
Seminole Tribe’s exception to the Ex parte Young doctrine applies to the Medicaid
Act is meritless); Westside Mothers, 289 F.3d at 862 (same); Maiyland
Psychiatric Society v. Wasserman, 102 F.3d 717, 719 (4th Cir. 1996)(rejecting
defendants’ Seminole Tribe argument); Bonnie L., 180 F.Supp.2d at 1328-31
(rejecting Seminole Tribe argument and permitting EPSDT claim to proceed);
Reynolds v. Giuliani, 118 F. Supp.2d 352, 382 (S.D.N.Y.2000)(finding “detailed
remedial scheme” of the IGRA “absent in the ... Medicaid Act”), Parry v.
Crawford, 990 F.Supp. 1250, 1255 (D.Nev. 1998)("Defendants have made no
showing of a detailed remedial scheme for the enforcement of rights created under

the Medicaid Act sufficient to foreclose a remedy under Ex parte Young.”).
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Contrary to the state officials’ misreading of the recent decisions of the
Fourth and Sixth Circuit Courts of Appeals, App. Br. at 27-28, these courts
specifically addressed and summarily rejected the precise argument proffered here.
In Antrican, the Fourth Circuit dismissed as meritless that State’s Seminole Tribe
argument and concluded that, in designing an entitlement program in which the
State:

could participate entirely or not at all, such as the Medicaid Act,

Congress has not prescribed a detailed remedial scheme for dealing

with noncompliance with the Act once a State elects to participate.

On the contrary, the Supreme Court has concluded that the Medicaid

Act does not provide the type of detailed remedial scheme that would

supplant an Ex parte Young action. See Wilder v. Va. Hosp. Ass’n.,
496 U.S. 498, 521-22 (1990).

Antrican, 290 F.3d at 190. Ih Westside Mothers, the Sixth Circuit held that the
federal funding cut-off provision of the Medicaid Act simply was not a "carefully
crafted and intricate remedial scheme ... for the enforcement of a particular
federal right" similar to that established by Congress under the IGRA. Westside
Mothers, 289 F.3d at 862 (quoting from Seminole Tribe, 517 U.S. at 73-74)
(emphasis in the original). The Court of Appeals found it determinative that the
Secretary’s right to terminate federal funding to states, which includes a‘n
administrative process for appealing such decisions under the Medicaid Act,

sharply differed from the “timetables, incentives, and ’intricate procedures’ to

17



cajole states and Indian tribes to negotiate agreements on gambling" found in the
IGRA. Id.

In Frazar v. Gilbert, the Fifth Circuit recently followed suit and became the
sixth circuit court of appeals to reject a sovereign immunity defense in a Medicaid
case and allow the beneficiaries to enforce the Act against the State pursuant to Ex
parte Young. 2002 WL 1652782, It adopted the reasoning of the Sixth Circﬁit in
rejecting the lower court’s novel Eleventh Amendment interpretation and held that
there is no sovereign immunity defense to the enforcement of certain EPSDT

" provisions of the Medicaid Act by beneficiaries against the State. It specifically
concluded that the administrative hearing provision of the Act does not create a
detailed remedial scheme that is incompatible with Ex parte Young suits. Id. at 16
n. 109. /

The Eighth Circuit recently has followed the other six circuits in applying
the same reasoning to another component of the Social Security Act. Missouri
Child Care Association v. Cross, 2002 WL 13965121 at *3 (8th Cir. June 26,
2002)(administrative provisions of the Adoption Assistance and Child Welfare Act
(CWA) do not create a detailed remedial scheme precluding private enforcement
of the Act against state officials under Ex parte Young). The Eighth Circuit found

that the Child Welfare Act was materially different than the IGRA, since it did not

18



regulate the relationship between sovereigns, it did not severely limit the sanctions
available to a federal court for resolving disputes under the statute, and there were
no intricate dispute resolution procedures for ensuring compliance with the statute.
Id. The CWA established an administrative procedure for challenging agency
decisions, which the court concluded did not preclude an Ex parte Young action:
Moreover, administratively created schemes are generally not
sufficient to foreclose private actions, such as an action under Ex
parte Young or § 1983, because an administrative act is not
sufficiently indicative of Congress’s true intent to limit the available
remedies.
1d.B®  See also Joseph A., 275 F.3d at 1265 (administrative remedy and state
court remedy are particularly inappropriate substitutes for an Ex parte Young
action to vindicate federal rights; remedies designed to end a continuing violation
of federal law, such as Ex parte Young actions, "are necessary to vindicate the
federal interest in assuring the supremacy of that law.").
This Court should follow the consistent holdings of every court of appeals

and district court that has considered an Eleventh Amendment challenge to

Medicaid or Social Security claims and reject the state officials’ challenge here.

13 As more fully discussed below, the court of appeals found further support
for its conclusion by turning to the Supreme Court’s private right of action
jurisprudence, and specifically the analogous concept of a comprehensive remedial
scheme that would preclude a private right of action under § 1983. See section II,

infra.
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This overwhelming body of case law makes clear that the children’s EPSDT claims

in this case are precisely the type of claim allowed by Ex parte Young.

II. THE DETAILED REMEDIAL SCHEME EXCEPTION TO EX PARTE
YOUNG IS VIRTUALLY IDENTICAL TO THE COMPREHENSIVE
REMEDIAL SCHEME EXCEPTION TO PRIVATE RIGHT OF
ACTIONS UNDER 42 U.S.C. § 1983, WHICH THE SUPREME
COURT HAS ALREADY DETERMINED DOES NOT PRECLUDE
PRIVATE ENFORCEMENT OF THE MEDICAID ACT.

The Seminole Tribe -criteria for determining whether Congress meant to
pfeclude Ex parte Young actions against a State is virtually identical to the
standard for rebutting the presumption that a private plaintiff can enforce a federal
right under § 1983. Compare Seminole Tribe, 517 U.S. at 74 (Congress has
provided detailed remedial mechanisms evidencing intent to bar actions under Ex
parte Young) with Middlesex County Sewerage Authority v. National Sea Clammers
Association, 433 U.S. 1 (1981)(comprehensive remedial devices may demonstrate
an intent to preclude private suits under § 1983)." Indeed, in Seminole Tribe

itself, Chief Justice Rehnquist recognized that the “same general principal applies”

to both inquiries. Seminole Tribe, 517 U.S. at 74.

14 L egal scholars have noted that "[d]octrinally speaking, Seminole Tribe was
just another application of the Sea Clammers principle,” David P. Currie,
"Response: Ex Parte Young after Seminole Tribe," T2 New York University Law
Review 547, 549 (1997); Carlos Manuel Vasquez, "What is Eleventh Amendment
Immunity?" 106 Yale Law Review 1683, 1806, n.368 (1997) (" Although the Court
inexplicably did not cite Sea Clammers, it reasoned in a strikingly similar
manner").
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Accordingly, the Supreme Court already has rejected the argument that the
state officials present here. In Wilder, 496 U.S. at 521-22, the Supreme Court
concluded that neither the Secretary’s funding cutoff process nor an individual
administrative appeal procedure constituted a comprehensive remedial scheme
intended to preclude private suits under § 1983 for violations of the Medicaid Act:
“This administrative scheme [including the Secretary’s power “to withhold
approval of plans” or “to curtail federal funds” and the presence of “an appeals
procedure” to obtain “administrative review”] cannot be considered sufficiently
comprehensive to demonstrate a congressional intent to withdraw the private
-~ remedy of § 1983.” More recently, in Blessing v. Freestone, 520 U.S. 329
(1997), a post-Seminole Tribe decision, the Supreme Court reaffirmed this holding
from Wilder:

We have also stressed that a plaintiff’s ability to invoke § 1983 cannot be

defeated simply by the availability of administrative mechanisms to protect

the plaintiff’s interests.... We reached much the same conclusion in Wilder,
where the Secretary of Health and Human Services had power to reject state

Medicaid plans or to withhold federal funding to States whose plans did not

comply with federal law. Even though ... these oversight powers were

accompanied by limited state grievance procedures for individuals, we found
that § 1983 was still available. '
Blessing, 520 U.S. at 347-48 (citations, quotations, and discussion of Wright v.

Roanoke Redevelopment and Housing Authority, 479 U.S. 418 (1987),

omitted)(emphasis added).
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Three circuit courts of appeals in four separate decisions have relied on the
identity of the inquiries under § 1983 and Seminole Tribe -- whether a statute
contains a comprehensive and detailed remedial scheme -- to reject the application
of the Seminole Tribe exception in cases where § 1983 remedies already have been
found to be appropriate. In Maryland Psychiatric Society, 102 F.3d at 719, the
Fourth Circuit held:

Wasserman next contends that under Seminole Tribe of Florida v. Florida,

this court lacks jurisdiction to hear the Society’s claim against him. He

argues that because the Medicaid Act has a ‘comprehensive and detailed
remedial scheme,” Congress must have intended to foreclose suits designed
to force state officials to comply with the terms of the Act. The Supreme

Court rejected virtually identical arguments in Wilder v. Va. Hosp. Ass’n,

ruling that the federal Secretary’s ‘generalized powers’ to audit and sanction

noncompliant states ‘were insufficient to foreclose reliance on § 1983 to
vindicate federal rights’ in the Medicaid Act [citation omitted].
See also, Antrican, 290 F.3d at 190 (citing Wilder and Maryland Psychiatric).

The Tenth Circuit also found the parallel inescapable. Joseph A. 275 F.3d
at 1261 ("One key aspect of the Seminole Tribe analysis is the Court’s indication
that the determination as to whether a statutory scheme precludes other remedies
determines whether the scheme forecloses Ex parte Young claims" citing the Chief -
Justice’s statement that "the same general principle applies.").

Most recently, in Missouri Child Care Association, 2002 WL 1396512, *4,

the Eighth Circuit similarly relied upon Blessing to conclude that the inquiries
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BRIEF OF AMICI CURIAE

Pursuant to Federal Rule of Appellate Procedure 29, the National
Health Law Program, the National Alliance for the Mentally Il1, the National
Mental Health Association, the National Association of Protection and
Advocacy Systems, the Massachusetts Law Reform Institute, Western
Massachusetts Legal Services and the Judge David L. Bazelon Center for
Mental Health Law respectfully submit this brief amici curiae in support of
Appellees, recommending affirmance, under cover of the accompanying

motion for leave to file.

STATEMENT OF INTEREST OF AMICI

As set forth more fully in Appendix A, Amici curiae are national and
State-based organizations that advocate for the civil rights of individual with
mental health needs. The entitlement to federal Medicaid benefits are
crucial to the individuals and organizations that we represent. Among other
activities, Amici work to promote greater public understanding of the
barriers faced by the groups we serve and advocate for the interests and legal
rights of people with mental ‘illnesses and disabilities. It is in this final
capacity that we submit this Brief, asking this Court to affirm the order of

the District Court of Massachusetts below.



SUMMARY OF ARGUMENT

The defendant state officials argue that the Ex Parte Young exception
to state sovereign immunity does not apply to actions to enforce Medicaid,
and that the claims of the children who filed this suit must be dismissed.
The basis for their arguments is that a one-line provision of the Medicaid
statute comprises a “detailed remedial scheme” that indicates Congressional
intent to foreclose federal court jurisdiction. This court should reject the
state officials’ arguments. The state officials fail to take into account the
unique nature of Medicaid as an entitlement for those receiving its benefits.
They do not acknowledge the crucial role that Medicaid plays as health
insurance for low income people and people with disabilities. They ignore
the long history of enforcement of Medicaid in suits just like this case.
Finally, they misrepresent the hearing procedure authorized by Medicaid.

ARGUMENT

I. THE HISTORY AND PURPOSE OF MEDICAID SUPPORTS
THE NEED FOR PRIVATE ENFORCEMENT.

Medicaid is a medical assistance program that was established in 1965
by Title XIX of the Social Security Act.! Cooperatively funded by the

fe