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FOR THE SECOND CIRCUIT

Docket No. 98-7320

LEONARDF,,
Plaintiff-Appellant,
-v.—
ISRAEL DISCOUNT BANK OF NEW YORK,
Defendant,
—and -
METROPOLITAN LIFE INSURANCE COMPANY,

Defendant-Appellee.

BRIEF FOR THE UNITED STATES
AS AMICUS CURIAE

Preliminary Statement

Plaintiff Leonard F. appeals from a final judgment
entered on February 19, 1998 by the United States
District Court for the Southern District of New York
(Hon. Charles A. Brieant, J.) in accordance with a
June 26, 1997 opinion dismissing plaintiff’s claim
against defendant Metropolitan Life Insurance Com-
pany (“MetLife”) under Title III of the Americans
with Disabilities Act of 1990 (“ADA"), 42 U.S.C.
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§§ 12181-12189 (“Title III”). (JA 79-87, 95).% Plaintif
had alleged that MetLife discriminated against him
on the basis of disability in the terms ang conditions
of insurance coverage. (JA 39-52). The district courts
opinion is reported at 967 F. Supp. 802.

Statement of Interest

This appeal raises questions about the proper in-
terpretation of Title III of the ADA. The Department
of Justice enforces Title I~ 42 TU.S.C. § 12188(b).
Pursuant o 42 U.S.C. §§ 12186(b) and 12206(c)(3),
the Department has also issued regulations and a
Technical Assistance Manual interpreting Title ITL
See 28 C.F.R. pt. 36 (1997); Americans With Disabili-
ties Act Title ITT Technical Assistance Manual ( 1993).
The Department has consistently construed Title III
as prohibiting disabilitv-based discrimination in the
terms and conditions of insurance policies. This
Lourt’s decisior on this issue could therefore zffect

1

ne Department's enforcement of Titie 111

W

ct

issues Fresentecd

The United States prief is Hmited tc two issues:

1. Whnether Titie III of the ADA pronipits forms of

disabilitv-based discrimination that do nor invoive a
aenial of physical access 10 a physical facility,

Z. Whether the terms and conditions under which
Insurance coverage 1¢ offered are subject to the ban

References to the Joint Appendix are denoted
as “JA_" with appropriate page numbers inserted.
r

References to the record op appeal are denoted “B.
Doc._" according to their assigned number in the In-

dex to the Record on Appeal.
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on disability-based discrimination that is contained
in Title III of the ADA.

' Statement of the Case
A. Statement of Facts

In 1987, the defendant Israel Discount Bank of
New York (“the Bank”) hired Leonard F. as an Assis-
tant Vice President. As a fringe benefit of employ-
ment, the Bank provided plaintiff with short-term
and long-term disability insurance coverage issued by
Metlife. The long-term disability (“LTD”) plan limited
coverage to two years for persons who became dis-
abled as a result of mental conditions, but provided
coverage to age 65 (or until recovery) for persons
whose disabilities were physical in nature. (JA 79-
80).

In 1994, Leonard F. became disabled as a result of
depression. After receiving benefits under the Bank’s
short-term disability plan, Leonard F. applied for
LTD benefits. MetLife determined that Leonard F.
- had a disability and approved his claim for long-term
benefits retroactive to October 1994. Pursuant to the
plan’s two-year limit for mental disabilities, however,
the benefits were terminated in October 1996. Leon-
ard F. presently remains unable to return to work be-
cause of his disability. (JA 79-80).

B. Prior Proceedings in the District Court

On August 25, 1995, Leonard F. filed a complaint
against the Bank in the Southern District of New
York, alleging that the LTD plan’s two-year cap on
benefits for persons with disabling mental conditions
discriminated on the basis of disability in violation of
Title I of the ADA, 42 U.S.C. §§ 12111-12117. (JA 4,
21-30). Thereafter, on November 29, 1996, plaintiff
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filed an amended complaint adding MetLife as a de-
fendant and alleging that both the Bank and Metlife
violated Title III of the ADA by including the two-
vear cap in the LTD plan. (JA 8, 39-321.

C. The District Court Opinion

In 2 June 26, 1997 opinion, the district court dis-
missed the Title III claims against the Bank and
Metlife, although the court declined at tnat time tc
direct entry of final judgment on those claims. {(JA 76-
87). First, as to plaintiff’s claim against the Bank, the
court held that the Bank could not be liable under Ti-
tle ITI because, in providing LTD insurance coverage
to the plaintiff, the Bank was acting in its role as an
employer and not as a place of public accommodation.
The court conciuded that the alleged discrimination
by the Bank was covered, if at all. by Titie I oI the
ADA, which prohibits employment discrimination.
(JA 81-82). In the course of its discussion. the district
court suggested, without deciding, that Title IIZ
guarantees only physical accessibility te the goods
and services offered by places of public accommoda-
tion. (JA 82-83).

Second. with respect to plaintiffs claim against
Me:Life. the district cour: held that the so-callec
‘ 9

afe harbor’ provision of the ADA 42 U.S.C
§ 12201(c) (“Section 501(c)"). precluded Leonard F.'s
Title III claim. (JA 84-86). Referring to the language
of Section 501(c) and its legislative history. the cour:
concluded that “Titie IIT is not intended tc regulate
the business of private insurance carriers.” (JA 84

According to the court, the two-vear limit on benefits
for mental (but not physical) conditici.z was consis-
ten: with state insurance law, traditional under-

riting practices, and “common sense,” and thus was




5

tected from challenge by the safe harbor provision.
..85). The court further held that MetLife’s policy
cmctions with respect to mental disabilities were
_acts of “subterfuge” to evade the purposes of the
A as contemplated by Section 501(c), because the
Hicy existed in this form long before the ADA was
wcted in 1990.” (JA 86).

Y February 19, 1998, the court entered a settle-
it resolving Leonard F.'s claims against the Bank.
y I8, 88-94). On the same date, the court entered a
al judgment in favor of Metlife on the Title III
im that had previously been dismissed. (JA 19,
3. Plaintiff filed a timely notice of appeal on March
_.1998. (JA 19, 96).

Summary of Argument

The United States submits this brief to address two
.qes raised by the district court’s decision. First, the
strict court suggested, without expressly deciding,
at Title III guarantees only physical accessibility to
e goods and services offered by places of public ac-
mmodation. Such a restrictive reading of Title Il is
supportable. The plain language of Title III makes
=ar that it prohibits forms of disability-based dis-
imination that go beyond the denial of physical ac-
ss to a physical facility. Interpreting Title III to
mrantee only physical accessibility would also
wart the statute’s broad remedial goals. Accord-
gly, this Court should hold that Title III of the ADA
1arantees more than mere physical accessibility to
shlic accommodations. See Point I, infra.

Second, this Court should hold that the terms and
inditions under which insurance coverage is offered
re subject to Title IIT's ban on disability-based dis-
~imination. Contrary to MetLife’s argument below,
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and to the suggestion of the district cours. Titje II7 of
the ADA prohibits unjustified disability-based differ-
ential treatment in the terms and conditions of ‘in-
surance policies. The Department of Justice has
consistently interpreted Title III as reaching such
discriminatory insurance practices. Because Congress
has expressly delegated authority to the Attornev
General to issue regulations interpreting Title III,
the Department’s reading of the statute is controlling
unless it is arbitrary, capricious, or plainly contrarv
to the statutory language. This Court should defer to
the Department’s Interpretation because it COmports
with the plain language, legislative historv and un-
derlying purposes of Title III. See Point II. infre.

ARGUMENT
POINT I

TITLE Il OF THE ADA PROHIBITS FORMS OF
DISABILITY-BASED DISCRIMINATION EEYOND THE
DENIAL OF PHYSICAL ACZESS TO
PHYSICAL FACILITY

In dismissing plaintiffs claim against the Bank
+

unaer Title III. the district cour: suggested thart Titie
II7 guarantees oniv phvsical accessibilirs ¢ the goods

anc services offered by piaces of public accommoda-
ton. (JA 82-83). Although the district court did not
expressly state that the statute's coverage was thus
Limited. it nonetheless criticized. and expressiyv re-
fusec to relyv upon. the decisions of two other circuit
courts that hac held tha: Title III guarantees more
tnar mere physical access to physical facilities. Iq.
(discussing Carparts Disiribution Center, Inc. v.
Automotive Wholesaler's Ass'’n of New England, Inc.,
37 F.3d 12 (1st Cir. 1994), and Parker ¢. Metropolitan
Life Ins. Co., 9% F.3d 181 (6th Cir. 1996). vacated and
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superseded on rehearing in banc, 121 F.3d 1006 (6th
Cir. 1997), cert. denied, 118 S. Ct. 871 (1998)).*

The district court’s suggestion that Title III guar-
antees only the physical accessibility of a public ac-
commodation is misguided. As even MetLife conceded
below, Title III “must be interpreted in a broader
sense than actual physical entry to the premises of
public accommodations.” (JA 10; R. Doc. 45 at 18 n.5).
The restrictive reading of Title III suggested by the
district court runs counter to the overwhelming
weight of the caselaw, which has properly rejected
the argument that Title III guarantees only physical
accessibility. See Carparts, 37 F.3d at 19-20: Chabner

- v. United of Omaha Life Ins. Co., __F. Supp. __,
1998 WL 37750, at **4-5 (N.D. Cal. Jan. 16, 1998);
World Ins. Co. v. Branch, 966 F. Supp. 1203, 1207
(N.D. Ga. 1997); Cloutier v. Prudential Ins. Co. of
America, 964 F. Supp. 299, 301-02 (N.D. Cal. 1997);
Attar v. Unum Life Ins. Co., No. CA 3-96-CV-0367-R,
1997 WL 446439, at **11-12 (N.D. Tex. July 19, 1997);
Doukas v. Metropolitan Life Ins. Co., 950 F. Supp. 422,
425 (D.N.H. 1996); Kotev v. First Colony Life Ins. Co.,

*

Subsequent to the district court’s opinion, the
Sixth Circuit, sitting in banc, reversed the panel’s de-
cision in Parker. On rehearing in banc, the Sixth Cir-
cuit held that “Title III covers only physical places.”
Parker v. Metropolitan Life Ins. Co., 121 F. 3d 1008,
1011 n.3 (6th Cir. 1997), cert. denied, 118 S. Ct. 871
(1998). The court stated, however, that it was ex-
pressing “no opinion as to whether a plaintiff must
physically enter a public accommodation to bring suit
under Title IIT as opposed to merely accessing, by
some other means, a service or good provided by a
public accommodation.” Id.
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927 F. Supp. 1316, 1321 (C.D. Cal. 1996).* As dis-
cussed below, such a restrictive reading of Tizie III ic
contrary to the plain language of the statute and to
1ts broad underlying purposes, and should therefore
be rejected by this Court.

£. The Piain Language of Titie Il Demonsirates That
It Guarantees More Than Mere Physical Access
to Facilities

The broad language of Title III makes clear tha:
the statute guarantees more than mere phvsical ac-

cessibility to places of public accommodation. Title III
provides, in relevant part:

No individual shall be discriminated agains:
on the basis of disability in the full and equal
enjoyment of the goods, services, facilities.
privileges. advantages, or accommodations of
any place of public accommodatior bv anwv
person who owns. leases (or leases to). or op-
erates a place of public accommodartion.

42 U.5.C. § 12182(a}). Persons who are given phvsical
access to 2 place of public accommodartior will none-
theless suffer “discriminatiion] ... in the full and

equa: enjovment” of “goods [and] services.” ic.. if the

ontra Fappas v. Bethesdec Hosp. Assn, 861 F,

Supp. 616, 62C (S.D. Ohio 1994)(holding that the

fTitl is limited to discrimination based on

tne “physical use of a place of public accommoda-

uon”’); Ford v. Schering-Plough Corp.. No. 96 Civ,

12, 1996) (Anding no Title III vio-

lation because plaintiff was not denied “phyvsical use”

of anv of MetLife's services), appeal pending, No. 96-
5674 (3d Cir).

1
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public accommodation refuses, on the basis of dis-
ability, to sell its goods and services to those indi-
viduals after they have physically entered the
premises.”*

Had Congress been concerned only with physical
accessibility, it could have accomplished that more
Kmited goal by drafting 42 U.S.C. § 12182(a) to guar-
antee only equal access to the “facilities” of a public
~accommodation. But Congress worded the statute
broadly to guarantee the full and equal enjoyment
not only of “facilities,” but also of the “goods, services,
... privileges, [and] advantages” of any place of pub-
lc accommodation. 42 U.S.C. § 12182(a). Interpreting
Title III to guarantee only physical accessibility
would render superfluous the statute’s use of the
terms “goods,” “services,” “privileges”’, and “advan-
tages.” See Chabner, 1998 WL 37750, at *5 (“Finding
that Title III applies only to physical barriers to en-
try would render meaningless the provisions provid-
ing for equal access to goods and services.”); Cloutier,
964 F. Supp. at 302 (“Interpreting Title III to prohibit
only physical barriers to the access of ‘facilities’
would dispense with the language mandating equal
opportunity to ‘participate In or benefit from’ the
‘goods,” ‘services, ‘privileges,’ and ‘advantages’ of a
commercial transaction.”). Such an interpretation

* A portion of the district court’s opinion sug-
gests agreement with this position. Although, as dis-
cussed supra at 6-7, the district court suggested that
Title III guarantees only physical accessibility (see JA
82-83), the court suggested earlier in its opinion that
the ADA does prohibit disability-based discrimination
in the provision of goods and services at a physical
place. (See JA 82).
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wouié thus violate the funaamental canor of statu-
tory construction that courts must avoid lnterpreta-
tions that render words of a statute superfiuous. Sec
United States v. Alaska, 117 S. Ct. 1888, 1918 (1927,

Moreover, the examples of “public accommodartions”
listed in Title III confirm that Congress was not con-
cerned just with guaranteeing physical accessibility
to places of public accommodation. One of the exam-
ples cited in the statute is a “travel service.” 42
U.S.C. §12181(7)(F). This example indicates that
Congress contemplated that public accommodations
would “Include providers of services which do nort re-
quire 2 person to physicallv enter ar actual physicai
structure.” Carparts, 37 F.3d at 19. Many trave:
services “conduct business by telephone or correspon-
dence without requiring their customers to enter an
office.” Id. As the First Circuit has reasoned, “[ilt
would be irrational to conciude that persons who en-
ter an office to purchase services are protected by the
ADA. but persons who purchase the same services
over the telephone or by mail are not. Congress could
not have intended such an absurd result.” Id. Kather.
the “plain language of Title III and the AD= demon-
strates tha: Title III is not limited to prohibiting oniv
the denial of phvsical access to persons with disabil:-
ties.” Rotev, €27 F. Supp. at 1321,

E. Inferpreting Titie li te Guaraniee Oniy Pnysical
Accessibilify Would Undermine the Stature’s
Broad Remedial Goais

+

It 1s weli-settied that remedial statutes are tc be
interpretec expansively to further their underiving
goals. Jejferson County Pharmaceutical Ass’n, Inc. v.
Aboott Laos., 460 U.S. 150, 159 (1983); Gomez v.
Toledc, 446 U.S. 635. 639 (1980). This rule of statutory
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construction applies with special force here in view of
the “ADA’s broad remedial purpose.” Castellano v.
City of New York, __F.3d __, 1998 WL 91216, at **8,
10 (2d Cir. Feb. 24, 1998). The ADA is designed to
“invoke the sweep of congressional authority ... in
order to address the major areas of discrimination
faced day-to-day by people with disabilities,” 42
U.S.C. § 12101(b)(4), to “provide a clear and compre-
hensive national mandate for the elimination of dis-
crimination against individuals with disabilities,” id.
§ 12101(b)(1), and “to bring individuals with disabili-
ties into the economic and social mainstream of
American life,” H.R. Rep. No. 485, pt. 2, 101st Cong.,
2d Sess. 99 (1990).

Interpreting Title III to guarantee only physical
accessibility would undermine these broad remedial
goals by severely restricting the protections available
to persons with disabilities. Carparts, 37 F.3d at 19-
20; Doukas, 950 F. Supp. at 427; Kotev, 927 F. Supp.
at 1321-22. Many goods and services are sold over the
telephone or by mail without customers physically
entering the premises of a commercial entity. Car-
parts, 37 F.3d at 20. As the First Circuit has held:

To exclude this broad category of businesses
from the reach of Title III and limit the ap-
plication of Title III to physical structures
which persons must enter to obtain goods
.and services would run afoul of the purposes
of the ADA and would severely frustrate
Congress’s intent that individuals with dis-
abilities fully enjoy the goods, services,
privileges and advantages, available indis-
criminately to other members of the general
public.




Carparts, 37 F.3d at 2C.

Such a cramped reading of Titie III would also se-
verely restrict the protections available for persons
with disabilities even in those public accommodations
where customers physically enter the premises to ob-
tain goods or services. Such an interpretation would
preclude relief, for example, for individuals who are
denied service in a restaurant because of their dis-
abilities, so long as the restaurant does not paysically
impede their access to the premises. An interpreta-
tion that would so restrict the protections of Titie III
cannot be squared with the sweeplng goals an-
nounced by Congress when it enacted the statute. Ac-
cordingly, this Court should hold. consistent with the
plain language and the clear legislative history of the
statute, that Title III covers more than mere physical
accessibility to public accommodations.

POINT i

Z TERMS AND CONDITIONS UNDER WHICH
INSURANC: COVERAGE IS5 OFFERED ARE SUEIJECT TC
TITLE 1VS BAN ON DISABILITY-BASED
DISCRIMIKATION

MetLife argued bpelow that Title III of the ADA

does not prohibit discrimination 1n the “subs:anmvc
content” of insurance poiicies. (JA 1C; K. Doc. 45 at 2
£ 18;. The district court's decision, while not expiic
itly so stating. suggests this conciusion as well. (JA
84). MetLife's argument is wrong as & matter of law
and should be rejectec.

'\

The Department of Justlco has consistentiy con-
strued Title III to cover unjustified differential
ireatment 1n the terms and conditions of insurance

-

poiicies. Consistent with the Department’s nosition.
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numerous courts have properly recognized that Title
III reaches disability-based discrimination in insur-
ance coverage. See Doe v. Mutual of Omaha Ins. Co.,
___F. Supp. ___, 1998 WL 166856, at **2-6 (N.D. IIL.
Apr. 3, 1998); Lewis v. Aetna Life Ins. Co., 982 F.
Supp. 1158, 1163-65 (E.D. Va. 1997); World Ins. Co.,
966 F. Supp. at 1207-09; Cloutier, 964 F. Supp. at
301-03; Doukas, 950 F. Supp. at 425-27; Kotev, 927 F.
Supp. at 1321-23; Chabner, 1998 WL 37750, at **5-8;
Hollander v. Paul Revere Life Ins. Co., No. 96 Civ.
4911, 1997 WL 811531, at *2 (S.D.N.Y. April 21,
1997); Attar, 1997 WL 446439, at **10-12; Baker v.
Hartford Life Ins. Co., No. 94 C. 4416, 1995 WL
573430, at **3-4 (N.D. I1l. September 28, 1995).* See
also Carparts, 37 F.3d at 20 (instructing district court
to consider plaintiff’s Title III challenge to insurance
plan’s limitation on health benefits for AIDS-related
illnesses). As discussed below, the Department’s in-
terpretation is consistent with the plain language,
legislative history and underlying purposes of the
statute, and thus should be given controlling weight.

*

Contra Brewster v. Cooley Associates/Counseling
and Consulting Services, Ltd., No. Civ. 97-0058, 1997
WL 823634, at *1 (D.N.M. Nov. 6, 1997) (“Congress
has indicated that the ADA does not govern the con-
tent of insurance policies”). Cf. Parker, 121 F.3d at
1012-13 & n.4 (suggesting, without deciding, that Ti-
tle IIT would not govern the content of insurance poli-
cies offered by a public accommodation); Ford, supra,
slip op. at 8 (same).
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A. The Department of Jusfice Has Consistentiy
interpreted Titie Ill to Cover Unjustified
Disability-Based Differential Treatment in the
Terms and Conditions of insurance Policies

In the commentary to its Title IIT regulations, the
Department of Justice emphasized that the statuts
“reachfes] insurance practices by prohibiting differen.
tial treatment of individuals with disabilities in in-
surance offered by public accommodations unless the
differences are Justified” by evidence that those dis-
abilities “‘pose increased risks.”” Preambie to Regula-
tion on Nondiscrimination on the Basis of Disabiiizy
By Public Accommodations and in Commercial Facili-
ties (July 26, 1991) (citation omitted), reprinted at 28
C.FR. Ch. 1, pt. 36, App. B at 629 (1897). The De.
bartment's commentarv further noted that Title III
covers “unjustified discrimination in a]] types of in-
surance provided by public accommodations.” J¢. a-
630.

The Departmen: adopted the same interpretation
of the statute in itz Technical Assistance Manual:

Insurance offices are blaces of public accom.-
modation: and. as such. mayv not discriminate
On the pasis of disability ir the sale of insur-
ance contracts or in the terms or conditions
of the insurance contracts theyv offer.

itle III Technica! Assistance Manua] §I11-3:11000

(Nov. 1993) (reproduced in Addendum hereto).

“

MetLife relied bejow (JA 10; R. Doc. 45 at 17) on 28
CEFR. § 36.307(2}, which states that a public accom-
modation is not required “to alter its INVentory o in-
clude accessibie or speciai goods that are desicned
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for, or facilitate use by, individuals with disabilities.”
See also 28 C.F.R. Ch. 1, pt. 36, App. B at 640-41. But
that regulation is perfectly consistent with the De-
partment'’s interpretation of Title III as reaching dis-
crimination in the terms and conditions of insurance
policies. For example, an insurance company that
traditionally sells only life insurance need not change
the scope of its business by also offering disability in-
-surance policies, even though persons with disabili-
ties may have a great need for such coverage.
However, once a company decides to sell disability
Insurance, it must avoid unjustified differential
treatment in deciding which customers it will cover
and the conditions under which it will offer such cov-
erage to persons with disabilities.

. B. The Department of Justice’s Interpretation of
Title 111 Is Entitled to Controlling Weight

Congress delegated authority to the Department of
Justice to promulgate binding regulations interpret-
ing Title III, 42 U.S.C. § 12186(b), and to issue a
technical assistance manual providing guidance
about the statute’s requirements. See id. § 12206
(c)(3). The Attorney General is the only federal offi-
cial with authority to enforce the provisions of Title
III. See 42 U.S.C. § 12188(b)(1)(B). In view of Con-
gress’s delegation, the Department of Justice’s regu-
- lations must be given “legislative and hence
controlling weight unless they are arbitrary, capri-
cious, or plainly contrary to the statute.” United
States v. Morton, 467 US. 822, 834 (1984): accord
ABF Freight Sys., Inc. v. NLRB, 510 U.S. 317, 324
(1994) (citing Chevron US.A., Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837, 844
(1984)). The same is true of the preamble or commen-
tary accompanying the regulations, since both are

s ———— Lo T
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part of the Department’s official interpr e ation of
legislation. Stinson v. United States, 508 U 36, 45
(1983}; see also Thomas Jefferson Univ. v. Shac‘ctc,
512 TU.S. 504, 512 (1994).

In addition, the Department’s Title III Technical
Assistance Manual represents “formal agency action”
that establishes “an authoritative denartment&p posi-
tion” on the meaning of the statute. Paralyzed Veter-
ans of America v. D.C. Arena L.P., 117 F.3d 579, 587
(D.C. Cir. 1997), cert. denied, 118 S. C* 1184 (1998).
As such. the interpretations contained in the manuai
are entitled to Chevron-type deference. See Innovative
Health Sys., Inc. v. Citv of White Plains, 117 F. 3d 37,
45 n.8 (2d Cir. 1997) (deferring to Deoarcmam T1E1°
IT Technical Assistance Manual).

C. The Department of justice’s interpretation of
Title Il Is Consistent with the Piain Language of
the Stature

This Court should defer to the Departmens: of Jus-
tice’s interpretation of Title IIT because it ic sup-
portecd by the plain lancruaJm of the statute. Title HT
pronibits discriminatior or the basis of disability “in
the full and equal emjovmen: of the goods. services,
facilities. privileges. advantages. or accommodations
of any place of public accommodation.” 49 U.S.C.
§ 12182(a). The statute specifically defines “public ac-
commodation” t¢ include an “insurance office” whose
operations affect commerce. 42 U.S.C. g 1"181("’)(F)
~D Insurance policy is one of the ‘goods, services,
priviieges, lo*} advantages” offered by an insurance
office. Doukras. S50 F. Supn at 426. Therefore. die-
criminaticn on the basis of disability in the terms or
conditions of an insurance policy is prohibited by the
plain language 0f 42 U.S.C. ¢ 12182(a).
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Insurance discrimination also falls within the plain
language of at least four other subsections of Title III.
Section 302(b) provides, in part:

It shall be discriminatory to afford an indi-
vidual ..., on the basis of a disability, ...
with the opportunity to participate in or
benefit from a good, service, facility, privi-
lege, advantage, or accommodation that is
not equal to that afforded to other individu-
als.

42 U.S.C. § 12182(b)(1)(A)(id). An insurance provider
who offers to an individual with a disability less fa-
vorable coverage than that offered to other customers
is plainly providing the former with a “good [or]
service” that is “not equal to that afforded to other
individuals.” Id. Such action could also violate 42
U.S.C. § 12182(b)(1)(A)(iii) because the insurer would
be providing an individual with a disability with a
“good [or] service” that 1s “different” from, and not
equally “as effective as,” that provided to others. In
addition, outright rejection of insurance coverage for
a person with a disability would constitute a “denial
of the opportunity” to “benefit from the goods [or]
services” of a public accommodation, within the
meaning of 42 U.S.C. § 12182(b)(1)(A)(1). Finally, an
insurance company that has a policy of excluding
from coverage persons with particular disabilities
would be using “eligibility criteria that screen out”
individuals “from fully and equally enjoying” the
“goods [and] services” of a public accommodation, in
violation of 42 U.S.C. § 12182(b)(2)(A)(). Accordingly,
“to give full effect to Title IIT's plain language, it
must be deemed applicable to the content of insur-
ance policies.” Doe, 1998 WL 166856, at *5 (citing 42
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U.S.C. §§ 12182(a), ()(D)A)@, ®YDAW, & (o)1)
(A)(111)).

Section 501(c) of the ADA further confirms that Ti-
tle IIT's broad language reaches discrimination in the
terms and conditions of insurance policies. That pro-
vision, which is entitled “Insurance,” creates a so-
called “safe harbor” for certain insurance pracrices.
Section 501(c) states, 1n part:

Subchapters I through III [i.e.. Titles
through III of the ADA] ... shall not be con-

strued to prohibit or restrict ... an insurer
... or any agent, or entity that administers
benefit plans ... from underwriting risks,

classifying risks, or administering such risks
that are based or or not inconsistent with
State law.

49 TU.S.C. §12201(c)(1) (emphasis added). If the broad
e III did not otherwise cover I
ance policies, there would have been no need
cress to emphasize ir Section 501(c' that the safe
harbor provision exempted certaln 1nsurance prac-

el N

tices from the scope of the statute. See Cnaoner. 1998

ADA for insurers would be renderec utterly mean-
ingiess if the court did not hold that Title III appliec
tc insurance underwriting practices”); Kotev, 827
F. Supp. at 1322 (insurers would not "need this ‘safe
harpor provision under Title III if insurers could
never be liable under Title III for conduct such as the
discriminatory denial of insurance coverage”).

Thus. although Section 501(c) creates a safe harbor
for certain practices, it does not nullify Title IIl's
general prohibitions against discrimination in the
terms and conditions of insurance policies. To thne
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contrary, “[rlather than signaling Congress’ intent t0
broadly exempt insurance companies from the reach
of Title III of the ADA, § 501(c)'s safe harbor provi-
sion manifests the contrary intent to subject insur-
ance companies 0 the full scope of the ADA’s anti-
discrimination prohibitions.” Doe, 1998 WL 166856,
at *6.

The ADA also explicitly provides that Section
501(c) “shall not be used as a subterfuge to evade the
purposes of subchapter I and ITI [Titles I and III of
the ADA].” 42 U.S.C. § 12201(c)- By its terms, the
language of the safe harbor provision provides
only limited protection for insurers. Paragraph (1)
of the provision, which applies to ipsurance compa-
pies, covers only insurance practices that involve
«ynderwriting risks, classifying risks, or administer-
ing such risks that are based on or not inconsistent
with State law.” 42 US.C. §12201(c)(1). This lan-
guage suggests that a disability-based distinction in
an insurance policy cannot qualify for the safe harbor
of Section 501(c) if it 1s not justified by increased
risks associated with the disability. See World Ins.
Co., 966 F. Supp. at 1208 (‘insurance practices are
protected to the extent they are in accord with sound
-actuarial principles, reasonably anticipated experi-
ence, or bona fide risk classification”); Doe, 1998 WL
166856, at *6 (same). As explained immediately be-
low, the legislative history confirms this interpreta-
tion of Section 501(c)

D. The Department of Justice’s Interpretation of
Title 11l Is Consistent with the Legislative History
of the ADA

This Court should uphold the Department of
Justice’s interpretation of Title III because it is also
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supported by the legislative history of the ADA. Vari.
ous committee reports and floor debates make ciea~
that Title III prohibits insurance companies and
other public accommodations from unjustifiably dis-
criminating against individuals with disabilities in
Insurance coverage unless such differential treatment
1s justified. See generally Pierpoint v. Barnes, 94 F.3d
813, 817 (2d Cir. 1996) (committes reports are
“particularly good indicator[s] of congressional in-
tent”), cert. denied, 117 S. Ct. 1691 (1997). For exam-
ple, committee reports from both the House of
Representatives and the Senate explain that;

Virtually all States prohibit unfair discrimi-
nation among persons of the same class and
equal expectation of life. The ADA adopts
this prohibition of discrimination. Under the
& person with a disabilitv cannoct be
deniled insurance or be subject tc different
terms or conditions of insurance based on
disabilitv alone, if the disabilitv does not

pose Increagsec ri SKS.

E. . Ne. 483, supre, at 136; S. Rep. No. 116,
ist Cong.. 1st Sess. 84 (1989). Accord E. R Rep. No.
o, suprc. at 138 (ADA “assures that decisions Com-

wn

cerning the insurance of persons with disabilities
which are not based on bonc fide risk classtfication be
made 1o conformity Wwith non-discrimination re-
quirements”) (emphasis added). Similarly, the reports
explain that & public accommodation is not permitted

efuse to insure, ... or limit the amount. ex-
tent. or kind of coverage available to an indi-
vidual. or charge a different rate for the
same coverage solelv because of 2 physical or

o =
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mental impairment, except where the re-
fusal, limitation, or rate differential is based
on sound actuarial principles or is related to
actual or reasonably anticipated experience.

H.R. Rep. No. 485, supra, at 137; S. Rep. No. 116, su-
pra, at 85; H.R. Rep. No. 485, pt. 3, 101st Cong,, 2d
Sess. 71 (1990); accord 136 Cong. Rec. H4614-02,
H4623 (1990) (Rep. Owens); id. at H4624-4625 (Rep.
Edwards); id. at H4626 (Rep. Waxman); 136 Cong.
Rec. E1913, E1921 (1990) (Rep. Hoyer); 136 Cong.
Rec. S9684-03, S9697 (1990) (Sen. Kennedy). Ac-
cordingly, the legislative history of Title III “implies
that where underwriting lacks such a basis [in sound
actuarial principles or experience], it fails to comply
with the ADA.” Cloutier, 964 F. Supp. at 303.

E. The Department of Justice’s Interpretation of
Title 11l Does Not Conflict with the McCarran-
Ferguson Act

Finally, MetLife argued below (JA 10; R. Doc. 45 at
8-9) that the McCarran-Ferguson Act, 15 U.S.C.
§ 1012 et seq., precludes interpreting Title III to pro-
hibit discrimination in the substantive content of in-
surance policies. That argument is meritless.

The McCarran-Ferguson Act provides, in relevant
part, that “[n}o Act of Congress shall be construed to
invalidate, impair, or supersede any law enacted by
any State for the purpose of regulating the business
of insurance . . . unless such Act specifically relates to
the business of insurance.” 15 U.S.C. § 1012(b). For
two independent reasons, that statute does not pre-
clude Title II's application to insurance policies.
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Firs:, the ADA expressly provides that arn
“insurance office” is a “public accommodatior” for
purposes of Title III if its operations affect commerce.
42 U.S.C. § 12181(7)(F). Further, Section 501(c) of the
ADA provides that the underwriting practices of an

“insurer” shall not be used to evade tne purposes of

Title III. 42 U.S.C. § 12201(c). The ADA therefore
“specifically relates to the business of insurance,” 15
U.S.C. § 1012(b), and is not covered by the McCarran-
Ferguson Act. Doe, 1998 WL 166856, at *7. See Bar-
nett Bank of Marion County, N.A. v. Neison. 517 U.S.
25, 37-42 (1996) (inding McCarran-Ferguson Act in-
applicable after giving broad interpretation to pnrase
“specifically relates to the business of insurance”).

Second, even if the ADA did not explicitly refer to
the insurance business, the McCarran-Fergusor Act
would not support MetLife's position because MetLife
has failed to 1dentify anv state law that the Depart-
ment's interpretation of Title III woulc “invalidate.
impair. or supersede.” See Doe, 1898 WL 16685¢€. at
*77-8. The mere fact that & state has adopte
era: scheme for regulating 1nsurance practic
not show thatr any particular state law would be in-

s
validated. impaired or superseded” by the federal
statute. Macrer v. Nauonwide Ins. Co.. 724 F.2c 418,
I Ce.

a
v accora INationwide Mu:. Ins.
1351, 1363 (6th Cir. 1993, cert.
(1296). Rather, there must
onfiict between some

state law anc the federal statute at
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CONCLUSION

This Court should hold: (1) that Title ill guarantees
more than mere physical accessibility to public ac-
commodations; and (2) that the terms and conditions
of insurance policies are subject to Title 1II’s ban on
disability-based discrimination.

DATED: New York, New York

May 22, 1998
Respectfully submitted,
MARY JOo WHITE, BILL LANN LEE,
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for the Southern District - Attorney General,
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ILLUSTRATION: A person who has cerebral palsy may not be denied coverage based on
disability independent of actuarial risk classificadon.

Can a group health insurance policy have a pre-existing condition exclusion? Yes. An indi-
vidual with a pre-existing condition may be denied coverage for that condidon for the period speci-
fied in the policy. However, the individual cannot be denied coverage for illness or injuries unre-
lated 1o the pre-existing conditon.

Can an insurance policy limit coverage for certain procedures or rearmenzs? Yes, but it may
not endrely deny coverage to a2 person with a disability.

Does the ADA require insurance companies to provide a copy of the actuarial dara on which its
actions are based at the request of the applicant? The ADA does not require it. Under some Sate
regulatory schemes, however, insurers may have to file such actuarial information with the Sate
regulatory agency. and this information may be obtainable at the Sate level

Does the ADA apply only to life and health insurance? No. Although life and health insurance
are the areas where the ADA will have its greatest applicadon. the ADA applies equally to unjusd-
fied discrimination in all types of insurance, including property and casualty insurance, provided by
public accommodasions.

ILLUSTRATION: Differendal reatment of individuals with disabilites. including indi-
viduals who have been zreated for alcoholism. applying for automobile insurance would
bave to be justified by legidimate acwarial consideratons.

BUT: An individual's driving record. including any alcohol-related violagons. may be
considered.

May a public accommodarion refuse to serve an individual with a disability because of limita-
tions on coverage or rates in its insurance policies? No. A public accommodation may not rely on
such limitadons to justfy exclusion of individuals with disabilities. Any exclusion must be based on
legidmate safery concerns (see [11-4.1200). rather than on the terms of the insurance conzact.

ILLUSTRATION: An amusement park requires individuals to meet 2 minimum height
requirement that excludes some individuals with disabilides for certain rides because of a
limitagon in its Kability insurance coverage. The limimation in insurance coverage is not 2
permissible basis for the exclusion.

BUT: The minimum height requirement would be 2 permissible safety criterion, if itis
necessary for the safe operadon of the ride. :

1I1-3.12000 Places of public accommodation located in private residences. When 2 place of
public accommodation is located in 2 home, the pordons of the home used as a place of public
accommodadon are covered by tide II. even if those pordons are also used for residential purposes.

Coverage extends not only 1o those portions but also includes an accessible route from the sidewalk.
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