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INTEREST OF AMICT'

The American Civil Liberties Union (ACLU) is a
nationwide, nonprofit, nonpartisan organization with approxi-
mately 300,000 members dedicated to the principles of liberty
and equality embodied in the Constitution and this nation’s
civil rights laws. Over the last four decades, the ACLU has
appeared before this Court in numerous cases involving the
proper interpretation of those civil rights laws, both as direct
counsel and as amicus curiae. The ACLU has advocated for
interpretations of civil rights laws, including the Americans
with Disabilities Act (ADA), that will ensure that all
individuals have equal access to the workplace and are not
disadvantaged because of protected characteristics such as
race, sex, or disability. This case involves the scope of the
protections afforded by the ADA. The proper resolution of
that question is a matter of significant concern to the ACLU
and its members throughout the country.

Equal Rights Advocates (ERA) is a San Francisco-based
human and civil rights organization dedicated to protecting
and securing equal rights and economic opportunities for
women and girls through litigation and advocacy. Since its in-
ception in 1974 as a teaching law firm focused on sex-based
discrimination, ERA has undertaken difficult impact litigation
that has resulted in establishing new law and provided
significant benefits to large groups of women. ERA has
litigated significant gender-based discrimination cases in-

! Counsel for respondents have informed counsel for amici that the parties
have filed blanket letters of consent with the Clerk of the Court pursuant to
Rule 37.3. Pursuant to Rule 37.6, counsel for amici states that no counsel
for a party authored this brief in whole or in part and no person, other than
amici, its members, or its counsel made a monetary contribution to the
preparation or subm ission of this brief.
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cluding Geduldig v. Aiello, 417 U.S. 484 (1974), and
Richmond Unified School District v. Berg, 434 U.S. 158
(1977), as well as appearing as amicus curiae in numerous
Supreme Court cases involving the interpretation of Title VIL
ERA believes that individuals’ freedom to decide what social
or physical risks they will assume in their employment or
other aspects of their lives is a core civil rights principle. If
this principle can be eliminated in the context of disability
discrimination under the ADA, it can be challenged in other
civil rights arenas as well, and may weaken the very
foundation of other major civil rights statutes, such as Title
VII and Title IX, which underlic ERA’s litigation goals and
objectives.

The National Women's Law Center (NWLC) is a non-
profit, legal advocacy organization dedicated to the ad-
vancement and protection of women's rights and the corre-
sponding elimination of sex discrimination from all facets of
American life. Since 1972, NWLC has worked to secure
equal opportunity for women in the workplace, including
through the full enforcement of Title VII of the Civil Rights
Act of 1964 as amended. NWLC has patticipated as amicus
curiae in numerous cases involving employment law and civil
rights issues.

The Northwest Women's Law Center NWWLC) is a
nonprofit public interest organization that works to advance
the legal rights of all women through litigation, legislation,
education and the provision of legal information and referral
services. Since its founding in 1978, the NWWLC has been
dedicated to advocating for women's rights in many realms,
including the workplace. The NWWLC has woiked to elimi-
nate barriers that block women's full participation in the work-
place and has fought to ensure equal economic opportunities
for women. Towards these ends, the NWWLC has par-
ticipated as counsel and as amicus curie in cases throughout
the Northwest and the country. The NWWLC continues to
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serve as a regional expert and leading advocate on these
issues.

NOW Legal Defense and Education Fund (NOW Legal
Defense) is a leading national nonprofit civil rights organi-
zation that uses the power of the law to define and defend
women's rights. A major goal of NOW Legal Defense is the
elimination of barriers that deny women economic oppor-
tunities, such as employment discrimination. In furtherance of
that goal, NOW Legal Defense litigates cases to secure full
enforcement of laws prohibiting employment discrimination,
including Faragher v. City of Boca Raton, 524 U.S. 775
(1998), and Bowman v. Heller, 420 Mass. 517, cert. denied,
516 U.S. 1032 (1995). NOW Legal Defense participated as
amicus in Burlington Industries, Inc. v. Ellerth, 524 U.S. 742
(1998), Oncale v. Sundowner Offshore Services, 523 U.S. 75
(1998), Harris v. Forklift Sys. Inc., 510 U.S. 17 (1993), and
Landgraf'v. USI Film Prods., 511 U.S. 244 (1994).

The Puerto Rican Legal Defense and Education Fund, Inc.
(PRLDEF) is a national civil rights organization founded in
1972. 1t seeks to ensure equal protection of the laws and to
protect the civil rights of Puerto Ricans and other Latinos.
Since its inception, PRLDEF has worked to secure equal
employment opportunities through full enforcement of the
civil rights laws.

Women Employed is a national association of working
women based in Chicago, with a membership of 2,000. Since
1973, the organization has assisted thousands of working
women with problems of discrimination and harassment,
monitored the performance of equal opportunity enforcement
agencies, and developed specific, detailed proposals for
improving enforcement efforts. Women Employed maintains
that it is an individual's freedom, not an employer's, to assess
the risks and benefits of particular employment for the
individual. This fundamental freedom is protected under



federal employment discrimination laws and federal civil
rights law in general.

The Women's Law Project (WLP) is a nonprofit, feminist
legal advocacy organization located in Philadelphia. Founded
in 1974, WLP works to abolish discrimination and injustice
and to advance the legal and economic status of women and
their families through litigation, public education, and
individual counseling. During the past twenty-eight years,
WLP's activities have included extensive work in the area of
sex discrimination in employment. WLP has a strong interest
in the eradication of illegal discrimination in the workplace
and the availability of strong and effective remedies under
anti-discrimination statutes, including the Americans with
Disabilities Act.

STATEMENT OF THE CASE

Mario Echazabal worked for various subcontractors at a
Chevron oil refinery in El Segundo, California, for many
years, including working in and around the refinery’s_coker
unit. In 1992, and again in 1995, Echazabal applied to work
directly for Chevron in the coker unit. Finding him qualified
for the position both tifies, Chevron offered Echazabal
employment, conditioned on his passing a physical
examination. When the examination indicated that Echazabal
had chronic liver discase, Chevron concluded that  SXposure-+0
the chemicals in the coker unit might harm~Eehazabal, and

rescinded its offers of employment. J.A. 172-77.

Echazabal challenged Chevron’s refusal to hire him under
the Americans with Disabilities Act (ADA). After the district
court granted Chevron summary judgment, Echazabal
appealed. The United States Court of Appeals for the Ninth
Circuit reversed, holding that a threat to a worker’s own
health, with no threat to anyone else in the workplace, does
not constitute a defense to liability under the ADA.
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Echazabal v. Chevron USA, Inc., 226 F.3d 1063, 1072 (9th
Cir. 2000). This Court then granted Chevron’s petition for
certiorari.

SUMMARY OF ARGUMENT

Exclusionary rules and practices, such as those keeping
women out of certain professions and segregating the races in
education and marriage, were long justified by assertions that
they actually benefited those excluded. Since the middle of
he 20th century, however, sumwmve
been recognized as discriminatory, eyen where-the harms they
seek to avoid are real rather than pretextual. Both the courts
and Congress have recognized that people should not be
disadvantaged “for their own good” because of their race, sex,
or disability. The “direct threat” provision of the ADA
exemplifies this cardinal civil rights principle. Congress
provided that no employer need hire someone whose disability
may harm others in the workplace. But that exception to the
ADA’s general nondiscrimination principle does not apply
where the individual’s disability poses a risk of harm only to
the individual. Where a person with a disability faces such a
risk of harm to himself, the decision whether to accept that
risk belongs to the individual rather than to his employer.
When Chevron refused to hire Echazabal because it believed
that, due to his disability, the job posed a threat to him, it
violated the ADA.




ARGUMENT

I. ALLOWING INDIVIDUALS TO DECIDE
WHAT PHYSICAL OR SOCIAL RISKS
THEY THEMSELVES WILL UNDERTAKE
IS A CORE CIVIL RIGHTS PRINCIPLE

American anti-discrimination law seeks to enable each in-
dividual to participate fully in civic life, ensuring equal access
for everyone to the workplace, to housing, and to places of
public accommodation. The Constitution and civil rights laws
accomplish this end in at least two ways: First, they protect
against discriminatory exclusions based on invidi
prejudice. See, e.g., Jones v. Alfred H. Mayer Co., 392 U.S.
409, 423 (1968)(Civil Rights Act of 1866 meant to end
discrimination based on “custom or prejudice”). Second, the
civil rights laws take aim at paternalism or mistaken
beneficence -- the decision to exclude an employee from a job,
a housing applicant from an apartment, or a student from a
school, because of her race, sex or disability, based on the
assertion that the exclusion will actually help the excluded

Jperson. See, e.g., Dothard v. Rawlinson, 433 U.Sm
(1977). This second principle is no less a core principle of
civil rights than the first.

Paternalistic exclusions were routinely upheld in many
contexts prior to the second half of the 20th century, but such
restrictions have since been recognized as discrimination
itself.  This reversal results from the recognition that
individuals.should have the freedom to decide what physical
@ social risks they will.assume in their employment or in
other._aspects of their lives, rather than allowing others to
make such decisions for them based on race, sex, or disability,
no matter how well- or ill-intentioned these decisions may be.




A. Paternalism Has Often Been Invoked To Jus-
tify Discrimination

Historically, paternalism has often been invoked in sup-
port of discrimination. Employers, landlords, and educators
have asserted that treating certain people differently because
of their race or sex was done “for their own good.” Such su-
perficially well-meaning restrictions have appeared in nu-
merous situations. For example, in one of the earliest school
desegregation cases, the Massachusetts Supreme Judicial
Court dismissed a constitutional challenge to a segregated
primary school by asserting that racial separation benefited
black students. Indeed, the court adopted the view of the
primary school committee that the “continuance of separate
schools for colored children, and the regular attendance of all
such children upon the schools, is not only legal and just, but
is best adapted to promote the instruction of that class of the
population.” Roberts v. City of Boston, 59 Mass. 198, 1849
WL 2756, at *3, *8 (1849).

Almost a century later, when Heman Sweatt challenged
the constitutionality of Texas’s separate law school for
African Americans, he was met with substantially the same re-
sponse: Texas argued, and the Texas courts agreed, that the
race-segregated law school benefited African Americans be-
cause the smaller classes in the “Negro Law School” would
provide black students with “better experience and education;
they would be called on more frequently, would be more ‘on
their toes’.” Sweatt v. Painter, 210 S.W.2d 442, 449 (Tex.
Civ. App. 1948)(noting testimony of law school dean that “in
the Negro Law School he (Sweatt) would have gotten a good
deal more personal attention from the faculty than he would
have had he been in the large entering class in The University
of Texas”), rev’d, Sweatt v. Painter, 339 U.S. 629 (1950); see
also Davis v. County Sch. Bd., 103 F.Supp. 337, 340 (E.D. Va.
1952)(“maintenance of the separated system [of schools by
race] . . . in practice has begotten greater opportunities for the
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Negro”), rev’d, Brown v. Board of Education, 347 U.S. 483
(1954).

Even after this Court repudiated purportedly “separate-
but-equal” race-segregated educational facilities in Brown, ar-
guments persisted that mandating separate schools benefited
African Americans. For example, in Stell v. Savannah-
Chatham County Bd. of Educ., 220 F.Supp. 667 (S.D. Ga.
1963), rev'd, 333 F.2d 55 (5th Cir. 1964), the trial court found
that a racially mixed classroom would be detrimental to both
black and white students, and that segregation was beneficial
for both as well. It reasoned that ‘{f]ailure to attain the
existing white standards would create serious psychological
problems of frustration on the part of the Negro child, which
would require compensation by attention-creating antisocial
behavior.” Id. at 683. The court determined that “[t]otal
group integration as requested by plaintiffs would seriously
injure both white and Negro students . . . and adversely affect
the educational standards and accomplishments of the public
school system.” Id. at 684. The district court concluded that
even a partial integration of students would be damaging to
African-American pupils, reasoning that:

Negro children so transferred would not only
lose their right of achievement in their own
group but would move to a class where they
would be inescapably conscious of total social
rejection by the dominant group. Such children
must try to identify themselves with the white
children while unable to free themselves from
continuing identification with other Negro
children. Additionally, the children involved,
while able to maintain the rate of the white class
at first, would, according to all of the [IQ] test
results [presented by the witnesses], thereafter
tend to fall further back in each succeeding term.



The effects on the remaining Negro children
would be even more injurious. The loss of the
better group members would greatly increase any
existing sense of inferiority. The competitive
drive to educational accomplishment for those
not transferred would be taken away. The Court
finds that selective integration would cause
substantial and irremovable psychological injury
both to the individual transferee and to other
Negro children.

Id.; see also id. (“damaging assumptions of inferiority increase
whenever the [Negro] child is brought into forced association
with white children”). For that court, racial segregation in the
schools was justified because the court found that it benefited
black students.

Even laws prohibiting interracial marriage were justified
by assertions that they actually helped African Americans and
other non-Caucasian individuals. In Naim v. Naim, 87 S.E.2d
749 (Va. 1955), the Virginia high court upheld the state’s anti-
miscegenation law, observing that “it is for the peace and
happiness of the colored race, as well as of the white, that
laws prohibiting intermarriage of the races should exist.” Id.
at 752 (citing Green v. State, 58 Ala. 190 (1877)).

Discrimination against women was also justified by asser-
tions that excluding them from various situations protected
women’s physical well-being. For example, in the early 20th

mmg_ﬁmen’s access to the workplace
were defended as protecting women from the physical rigors
of manual labor. In upholding a statute that limited women to
ten hours of work a day, the Supreme Court at that time cited

the need to safeguard the physical constitution of women and
their role as mothers. The Court reasoned:

That women’s physical structure and the per-
formance of maternal functions place her at a
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disadvantage in the struggle for subsistence is
obvious. This is especially true when the burdens
of motherhood are upon her. Even when they are
not, by abundant testimony of the medical
fraternity continuance for a long time on her feet
at work, repeating this from day to day, tends to
injurious effects upon the body, and, as healthy
mothers are essential to vigorous offspring, the
physical well-being of woman becomes an
object of public interest and care in order to
preserve the strength and vigor of the race . . . .
[and] justiffies] legislation to protect her from
the greed as well as the passion of man.

Muller v. Oregon, 208 U.S. 412, 421-22 (1908). Other courts
readily approved similar restrictions on a woman’s ability to
work based on the asserted need to protect women from
physical harm. See, e.g., W.C. Ritchie & Co. v. Wayman, 91
N.E. 695, 697 (Ill. 1910)(upholding 10-hour workdays for
women but not men as necessary “to protect . . . women from
the consequences induced by long, continuous manual labor,”
which would render women “weakly and sick” and unable to
be the “mothers of vigorous children); Wenham v. State, 91
N.W. 421, 424 (Neb. 1902)(upholding 10-hour workdays for
women because longer workdays would “wreck the
constitutions and destroy the health of women, and render
them incapable of bearing their share of the burden of the
family and the home. The state must be accorded the right to
guard and protect women, as a class, against such a
condition”); Commonwealth v. Beatty, 15 Pa. Super. 5, 9 (Pa.
1900)(upholding a statute that prohibited women from
working more than twelve hours per day in certain jobs and
agreeing with the lower court that “an act which prevents the
mothers of our race from being tempted to endanger their life
and health can be condemned by none”).
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Similarly paternalistic arguments were advanced based on
a purported concern for women’s moral, rather than physical,
well-being. For example, in Bradwell v. Illinois, 83 U.S. 130
(1872), Myra Bradwell applied to practice law. In upholding
the state’s refusal to admit Bradwell to the bar, Justice
Bradley, concurring in the judgment, observed that:

the civil law, as well as nature herself, has
always recognized a wide difference in the
respective spheres and destinies of man and
woman. Man is, or should be, woman’s pro-
tector and defender. The natural and proper
timidity and delicacy which belongs to the fe-
male sex evidently unfits it for many of the occu-
pations of civil life.

Id. at 141. The Wisconsin Supreme Court relied on like rea-
soning in In re Goodell, 39 Wis. 232, 1875 WL 3615 (1875),
when it too refused a woman admission to the bar:

It would be revolting to all female sense of the
innocence and sanctity of their sex, shocking to
man’s reverence for womanhood and faith in
woman . . . that woman should be permitted to
mix professionally in all the nastiness of the
world which finds its way into courts of justice;
all the unclean issues, all the collateral questions
of sodomy, incest, rape . . ., all the nameless
catalogue of indecencies . . . with which the
profession has to deal, and which go towards
filling judicial reports which must be read for
accurate knowledge of the law. This is bad
enough for men. We hold [women] in too high
reverence . . . voluntarily to commit [them] to
such studies and such occupations.

Id., 1875 WL 3615, at *8-9.
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Courts’ acceptance of paternalistic justifications for ex-
cluding women is not a thing of the distant past, but endured

at least into the 1960s. Women were excluded from jyry

WM%WT_WWJSA#
fder to insulate them from the “filth, obscenity, and no@_s___
’mlinere tha 1 -
State v. Hall, 187 So. 2d 861, 863 (Miss. 1966) (holding tha
the “legislature has the right to exclude women so they may
continue their service as mothers, wives, and homemakers”);
see also Near v. Commonwealth of Va., 116 SEE2d 85, 91
(Va. 1960)(upholding exclusion of women from juries in
order to prevent their exposure to “court trials, which often
involve facts and circumstances of a filthy, indecent, and
loathsome nature, references to intimate sexual relations, and
other elements likely to prove humiliating and embarrassing to
a lady”); Bjorlin v. United Steamship Co., 10 FR.D. 42, 42
(N.D. Ohio 1950)(excluding female juror from case involving
discussion of venereal disease because it would “be

potentially embarrassing to a mixed jury”).

B. Such Paternalistic Rationales Have Since
Been Recognized As Discriminatory

Since the middle of the 20th century, however, there has
been a growing recognition that such paternalistic justi-
fications themselves are discriminatory. In the passage of
various civil rights acts by Congress, and in court decisions in-
terpreting those civil rights acts and the Constitution, both
Congress and the courts have repudiated the notion that em-
ployers, landlords, or schools can justify excluding individuals
based on race, sex, or other protected characteristics where the
exclusion is purportedly “for their own good.”

For example, the Fifth Circuit reversed the trial court’s
approval of race-segregated schools in Stell, acknowledging
that separation of the races was per se discriminatory under
Brown v. Board of Education, 347 U.S. 483, despite the
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proffered evidence that it might actually help at least some
black children. Stell v. Savannah-Chatham County Bd. of
Educ., 333 F.2d at 61-62. Even before Brown, this Court re-
versed the state court ruling in Sweatt v. Painter, holding that
black students did not benefit from the separate “Negro Law
School,” even if the faculty-student ratio was better. Sweatt v.
Painter, 339 U.S. at 634-35. And the ban on interracial
marriages was declared unconstitutional in Loving v. Virginia,
388 U.S. 1, 2 (1967), regardless of whatever harm some may
have argued miscegenation might cause.

As courts have rejected these patemalistic rationales, they
have increasingly recognized that a central part of im-
plementing civil rights protections is ensuring that individuals
can decide whether they themselves will take on a given
physical or social risk, rather than having such decisions made
for them based on their race, sex, disability, or other protected
criteria. For example, in Weeks v. Southern Bell Tel. & Tel.
Co., 408 F.2d 228 (5th Cir. 1969), an employer denied women
positions as switchmen, arguing that its restriction was
necessary to protect women from the demanding physical
requirements of the position, which included working late
hours and the possibility of having to lift a 34-pound fire
extinguisher. The court rejected the argument that these
requirements rendered being male a bona fide occupational
qualification for the position.> As the court explained:

Title VII rejects just this type of romantic pater-
nalism as unduly Victorian and instead vests in-
dividual women with the power to decide wheth-

2 Under 42 U.S.C. §2000e-2(e)(1), an employer may discriminate on the
basis of sex “in those certain instances where . .. sex . .. is a bona fide oc-
cupational qualification reasonably necessary to the nomnal operation of
that particular business or enterprise.” It therefore providesa limited de-
fense to a claim of sex discrimination under Title VII o f the Civil Rights
Act of 1964.
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er or not to take on unromantic tasks. Men have
always had the right to determine whether the
incremental increase in temuneration for
strenuous, dangerous, obnoxious, boring or
unromantic tasks is worth the candle. The
promise of Title VII is that women are now to be
on equal footing.

Id. at 236. See also Burwell v. Eastern Air Lines, Inc., 633
F.2d 361 (4th Cir. 1980)(holding that, “in the area of civil
rights, onal r1i isi i iness opera-
tions are best left to individuals who are targets of discrimi-

" nation,” and thus_invalidatin uirement that all flight at-
mmm‘:fﬁv upon becoming preg-
nant in order fo ensure their safety). Civil rights law gives in-
dividual women the opportunity to make these choices for
themselves in part because of a recognition that the old
paternalistic rules were as likely to harm women as help them,
by restricting their opportunities and making them second-
class and undesirable workers. As this Court observed in
Frontiero v. Richardson, 411 U.S. 677, 684
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(1973), the nation’s history of sex discrimination was often
“rationalized by an attitude of ‘romantic paternalism’ which,
in practical effect, put women, not on a pedestal, but in a
cage.” See Mississippi Univ. for Women v. Hogan, 458 U.S.
718, 725 & n.10 (1982Xdiscussing history of legislation
aimed at protecting women).

In holding that individuals should be free to choose what
educational opportunities are most appropriate for them, this
Court in United States v. Virginia, 518 U.S. 515 (1996),
reaffirmed the principle that it is up to the individual, not a
third party, to decide whether to take on specific social or
educational risks. Virginia limited enrollment at the Virginia
Military Institute (VMI) to men and established a separate
school, the Virginia Women’s Institute for Leadership
(VWIL), for women. VMI operated on an “adversative”
educational model, designed to break the individual spirit of
men and instill in them certain values; VWIL operated on a
different model that sought to build confidence in women. Id.
at 523, 527. Lower courts held that purported differences in
how women and men would respond to the contrasting
educational models justified the sex-based admission
restrictions. Id. at 528; see United States v. Commonwealth of
Virginia, 852 F.Supp. 471, 476 (1994)(finding VWIL to be
appropriate for women in part based on evidence that “an
adversative method of teaching in an all-female school would
not only be inappropriate for most women, but counter-
productive,” according to research that shows “that most
women reaching college generally have less confidence than
men”); id. at 480 (citing evidence of widespread depression
and eating disorders among college-age women stemming
from their lack of confidence and overabundance of self-
control). Rejecting the argument that all women should be
excluded from VMI because many women would not find its
approach to be beneficial, this Court explained that the issue
“is not whether women -- or men -- should be forced to attend
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VMI; rather the issue is whether the Commonwealth ¢
constitutionally deny to women who have the wil
capacity, the training and attendant opportunities tha
uniquely affords.” 518 US. at 542. 1In other words,
individual women must be allowed to decide for themselves
whether they want to attend an ‘“adversative” educational
institution, even if some may claim it would be harmful
women.

C. Even Where A Paternalistic Exclusion Seeks
To Avoid Actual Harm, It Is Still Prohibited
Discrimination

It does not matter that an exclusionary policy purportedly
seeks to protect individuals from an actual, rather than
imaginary, physical or social harm; the civil rights laws recog-
nize that decisions about whether to risk that harm are for the
individual to make, not for an employer, landlord, or school
board to make on the basis of a protected characteristic. In
International Union v_Johnson Controls, Inc., 499 U.S. 187
(1991), this Court made the principle explicit: even the
prospect of actual harm to an individual does not justify
empowering an employer to deny equal employment oppor-
tunity based on what it thinks is best for the individual
because of her race, sex, or disability.

In Johnson Controls, this Court held that the goal of
avoiding potential injury to a woman and her fetus from ex-
posure to lead, while understandable, was insufficient to jus-
tify a sex-based exclusion from work. Johnson Controls,
which operated a battery plant, prohibited all women capable
of bearing children from taking jobs that could expose them to
lead. The employer argued that this exclusion was necessary
in order to protect women and their fetuses, but this Court
responded: “Congress made clear that the decision to become
pregnant or to work while being either pregnant or capable of
becoming pregnant was reserved for each individual woman

16




to make for herself.” Id. at 206. “It is no more appropriate for
the courts than it is for individual employers to decide whether
a woman’s reproductive role is more important to herself and
her family than her economic role. Congress has left this
choice to the woman as hers to make.” Id. at 211.

Similarly, in Dothard v. Rawlinson, 433 U.S. 321, this
Court distinguistied between a risk of-harm to an individual
herself, which could not justify the person’s exclusion from
the workplace, and a risk of harm to others, which could. In
Dothard, Alabama prohibited women from serving as prison
guards where they would be in “contact” positions involving
close physical proximity to male prisoners. In discussing
whether that rule violated Title VII’s ban on sex discrim-
ination, this Court held that the fact that contact positions
might involve potential harm to a woman guard herself was
irrelevant. As the Court explained, “[i]n the usual case, the

rgument that a particular job i dan I _women
may appropriately be metby the rejoinder that it is the purpose
of Title VII to allow the individual woman to make that choice
for_herself.” Id. at 335. If Dothard had involved no more
‘than “an individual woman’s decision to weigh and accept the
risks of employment in a ‘contact’ position in a maximum-
security male prison,” the restriction would have been stricken
despite the potential physical danger the female guards faced.
Id. This Court upheld the prohibition against women guards
in contact positions only because the “likelihood that inmates
would assault a woman because she was a woman” posed “a
real threat . . . to the basic control of the penitentiary and
protection of its inmates and the other security personnel.” Id.
at 336. Thus, while the threat of harm to the female guard
herself would not justify a sex-discriminatory restriction, the
threat of harm to others would.?

3 Age discrimination cases draw a similar line, recognizing that age can be
(continued...)
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Despite the prospect of an acknowledged and avoidable
harm to an individual in these cases, this Court reaffirmed the
basic principle that decisions about risks to oneself are re-
served to the individual and are not for third parties to make
based on the individual’s membership in a protected class, no
matter how serious the risk of harm may be and no matter how
well-intentioned the proposed exclusion.

Today it may seem implausible that the exclusion of
women and African Americans that was accepted in the early
cases was actually believed to be for their own benefit. But at
the time, the rationales that justified segregated schools in
Roberts, the ban on interracial marriage in Naim, and the
prohibition against women lawyers in Bradwell, may well
have been accepted by many as truths. The proponents of
these positions certainly could have cited widespread social
acceptance of, and scientific bases for, their conclusions.

3 (.. continued)

a bona fide occupational qualification (BFOQ) on grounds of safety where
the employee may endanger the safety of others, but implicitly rejecting the
notion that an individual may be excluded because of her age based on the
risk of harm to the individual herself. See, e.g., Western Air Lines, Inc. v.
Criswell, 472 U.S. 400, 423 (198 5)(holding that mandatory retirement age
for flight engineers would be lawful only where advanced age would
impair the engineer’s ability to carry out his job functions, thereby
threatening the safety of passengers and crew members); EEOC v.
Missouri State Hwy. Patrol, 748 F.2d 447, 453-56 (8th Cir.

1984) (upholdin g maximum hiring age for patrolmen based on threat to
safety of public); Usery v. Tamiami Trails Tours, Inc., 531 F.2d 224, 236
(5th Cir. 1976)(finding that a maximum hiring age for bus drivers was a
BFOQ because it was “reasonably necessary to the essence of his business
-- here, the safe trans portation of bus passen gers from one point to
another™).
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See, e.g., United States v. Virginia, 518 U.S. at 537 & n9
(noting that, in 1839, “[hligher education . . . was considered
dangerous for women” on physical grounds, since the science
of the day held that educating women would “interfere with
the development of girls’ reproductive organs”); Stell v.
Savannah-Chatham County Bd. of Educ., 220 F.Supp. at 683
(accepting expert testimony that racially integrating schools
would cause significant educational harm to African
Americans). But even where today’s science suggests that
actual harm may result, where that potential harm threatens
only the individual, it is now the law that the individual has
the right to decide whether to take the risk rather than being
“protected” from the harm based on race, sex, or disability.
This is part of the fundamental guarantee of civil rights laws.

II. THE AMERICANS WITH DISABILITIES
ACT EMBODIES THIS CORE CIVIL
RIGHTS PRINCIPLE

The Americans with Disabilities Act, 42 U.S.C. §12101
et seq., embodies the principle that individual employees,
rather than their employers, should be free to decide what
risks they themselves will undertake in the workplace.

The ADA was intended to eradicate discrimination
against people with disabilities, including paternalistic re-
strictions such as “overprotective rules and policies.” 42
U.S.C. §12101(a)(5). This purpose of the ADA is reflected
not only in the text of the statute, but in its legislative history.
The House Report states plainly: “It is critical that pa-
ternalistic concerns for the disabled person’s own safety not
be used to disqualify an otherwise qualified applicant.” H. R.
Rep. No. 101-485, pt. 2, at 72, reprinted in 199
U.S.C.C.AN. 303, 354. And, as Representative Waxman ex-
plained, “[t]he ADA precludes an employer from denying an
employment opportunity to an individual with HIV disease
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based on paternalistic concerns that the employee might be
exposed to additional health risks.” 136 Cong. Rec. H4626
(July 12, 1990).%

As part of the ADA’s overall focus on preventing people
with disabilities from being excluded from participation in.
smtfc;;_’c?iiﬂz“o/wngomgresﬁistinguished between
a threaf that an individual poses to other people, which may
justify excluding her from employment, and a threat that she
may pose solely to herself, which does not. The text of the
ADA provides that an employer may validly adopt as a
qualification standard “a requirement that an individual shall
not pose a direct threat to the health or safety of other
individuals.” 42 U.S.C. §12113(b) (emphasis added). A
“direct threat,” in tumn, is specifically limited to “a significant
risk to the health or safety of others that cannot be eliminated
by reasonable accommodation.” 42 US.C. §12111(3)
(emphasis added). The distinction between threat to self and
threat to others also appears in the legislative

4 The ADA’s focus on eliminating protective policies is typical of other
civil rights acts, including the Pregnancy Discrimination Act, 42 U.S.C.
§2000 e(k) (the “PD A”). See, e.g., Legislative History of the Pregnancy
Discrimination Act of 1978, at 130-31 (1980)(“Under S. 955, the treatment
of pregnant women in covered employment must focus not on their con-
dition alone, buton the actal effects of that condition on their ability to do
work. Pregnant women who are able to work must be permitted to work
on the same conditions as other employees”)(Statement of Sen. Cranston);
id. at 208 (“The legal status of the past often forced women to choose
between having children and working. For many, wanting children could
not outweigh the economic realities that her income was essential. This
legislation gives her the right to cho ose both, to be financially and legally
protected before, during, and after her pregnancy”)(Statement of Rep.
Sarasin).
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history. Senator Kennedy, one of the co-sponsors of the
ADA, stated:

[tlhe ADA provides that a valid qualification
standard is that a person not pose a direct threat
to the health or safety of other individuals in the
workplace -- that is, to other coworkers or
customers . . . . It is important, however, that the
ADA specifically refers to health and safety
threats to others. Under the ADA, employers
may not deny a person an employment
opportunity based on paternalistic concerns
regarding the person’s health. For example, an
employer could not use as an excuse for not
hiring a person with HIV disease the claim that
the employer was simply ‘protecting the
individual’ from opportunistic diseases to which
the individual might be exposed. That is a
concern that should rightfully be dealt with by
the individual, in consultation with his or her
private physician.

136 Cong. Rec. S9684-03, at S9697 (July 13, 1990).°

In limiting the direct threat defense to situations involving
a threat to others, Congress made the ADA a consistent part of
American civil rights law. As discussed above, exclusions
based on protected characteristics are not justified based
simply on the risk that an individual may

3 Amici understand that the implications of the AD A’s direct threat provi-
sion, along with the direct threat regulations promulgated by the Equal Em-
ployment Opportunity Commission, are discussed in greater detail in the
Brief for Respond ent.
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suffer harm to herself, without causing harm to others. Just as
the threat of personal injury to female guards themselves did
not justify excluding women from contact positions in
Dothard, 433 U.S. at 335; and just as the threat of physical
injury to a woman and her fetus from working around lead did
not justify excluding women of child-bearing age from the
workplace in Joknson Controls, 499 U.S. at 211, so too, the
ADA makes the individual the proper arbiter of risk, the
person in command of his or her own fate.

III. CHEVRON VIOLATED THE ADA BY
REFUSING TO HIRE ECHAZABAL
BECAUSE OF HIS DISABILITY

When Chevron refused to hire Echazabal because it
believed that working in the coker unit would pose a threat to
his health, it engaged in impermissible discrimination.
Chevron asserts that it has not engaged in disability
discrimination because it based its employment decision upon
an evaluation of Echazabal’s individual medical condition.
Brief for Petitioner at 36-37 n.15, 39. This assertion is
specious, since it was_FEchazabal’s disability itself—that_
constituted the cha] condition” that caused Chevron
not to hire him. Chevron excluded Echazabal from the coker
unit because he has chronic liver disease, which is what
Chevron has conceded makes him an individual with a
disability protected under the ADA. That Chevron considered
Echazabal’s individual physical condition® does not make
Chevron’s actions any less discriminatory; on the contrary, it
is precisely Chevron’s reliance on Echazabal's particular
medical condition that links the company’s employment
decision to his disability and renders that decision unlawful.

¢ Amici understand that the degree to which Chevron conducted an “indi-
vidualized” inquiry is very much in dispute.
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Chevron in effect usurped a choice that under the ADA
belongs to Echazabal. As this Court clarified in Johnson
Controls, whether to take risks with one’s own health or
welfare is a decision reserved to the individual himself, not
one for an employer to make based on characteristics
protected by the civil rights laws.’

Chevron’s proposed distinction, between relying on
Echazabal’s medical condition as opposed to relying on his
disability, was recognized as irrelevant in Johnson Controls.
There, this Court held not only that the company was
precluded from excluding all women capable of bearing
children from working in the battery plant, but also that it
could not exclude specific women who were actually
pregnant. 499 U.S. at 206. Thus, even if Johnson Controls
had considered the actual health risks faced by its female
employees one by one, as Chevron considered Echazabal’s
medical condition here, the result would have been the same.
Indeed, cases since Johnson Controls have made clear that
even where an employer fears for the safety of a particular
worker, firing her because she is actually pregnant is unlawful
sex discrimination. See, e.g., EEOC v. Corinth, 824 F.Supp.
1302, 1306, 1308-1309 (N.D. Ind. 1993)(firing of pregnant
waitress out of concern that she was “too big”

7 Indeed, one reason the individual should decide what risks to take is be-
cause the individual has the incentive to secure the most comprehensive in-
formation about the risks he faces. Here, for example, Echazabal vig-
orously disagrees with Chevron about the nature of the harm he would face
by working in the coker unit and his doctors say he faces no significant
health threat from working there. J.A. 99-116, 122-26.
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and “might fall down” and hurt herself or her fetus was sex
discrimination). Chevron’s notion that an individualized
determination is somehow inherently nondiscriminatory is just
wrong; a decision to exclude a particular individual for
discriminatory reasons is still discriminatory. See, e.g.,
Connecticut v. Teal, 457 U.S. 440, 456 (1982)(“Every
individual employee is protected against . . . discriminatory
treatment”)(emphasis in original).

Chevron contends it has not discriminated against
Echazabal because its decision was not based on stereotypes.
See Brief for Petitioner at 36-37 n.15. But Chevron’s liability
is not determined by whether or not it relied on stereotypes,
since ciyil rights laws simply prohibit discrimination, whether

&sed on stereotypes, protective rationales, or individualized

ssessments..  For example, in Johnson Conirols,

company’s rationale for excluding all women capable of
bearing children was a threat of actual harm to women and
their fetuses, not only a stereotype about the proper role of
women in society. 499 U.S. at 206. And while the Dothard
Court held that “it is impermissible under Title VIIto refuse to
hire [on] the basis of stereotyped characterizations of the
sexes,” 433 U.S. at 333, neither the Court’s holding (a) that
women could not be excluded from contact positions based on
a threat of harm to themselves, nor (b) that they could be
excluded based on a threat to others, depended on whether or
not the prison had acted solely on the basis of stereotypes. Id.
at 335-36.
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CONCLUSION

It is a core principle of civil rights that individuals should
be able to decide whether to risk harm to themselves, rather
than allowing others to decide to “protect” them from such
harm based specifically on their protected characteristics such
as race, sex, or disability. Because the clear language of the
ADA limiting the direct threat defense to threats to others
embodies this fundamental principle, the decision the court of
appeals should be affirmed.

Respectfully submitted,

Matthew A. Coles
(Counsel of Record)
James D. Esscks
Steven R. Shapiro
Lenora M. Lapidus
Emily J. Martin
Romana Mancini
American Civil Liberties Union
Foundation
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QUESTION PRESENTED

Whether a person who is unable to carry out the essential
functions of a job without incurring significant risks to the .
person’s own health or life is a “qualified individual” who
satisfies “qualification standards” for that job within the
meaning of the Americans with Disabilities Act.
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1

INTEREST OF THE AMICI CURIAE!

The American College of Occupational and Environmental
Medicine is the nation’s largest medical society dedicated to

promoting the health of workers through preventive medicine, -

clinical care, research, and education. It was founded in 1916
and represents over 6,000 physicians specializing in the field of
occupational and environmental medicine. ACOEM members
are trained in treating job-related diseases, recognizing and
resolving workplace hazards, instituting rehabilitation methods,
and providing well-managed care.

The Western Occupational and Environmental Medical
Association represents physicians specializing in
occupational and environmental medicine in California,
Arizona, Nevada, Utah, and Hawaii. It was founded in 1941.
Its mission is to be a resource to and represent members in
the profession and practice of occupational and

environmental medicine and to enhance their efforts to

promote and improve health in the workplace and the
community. WOEMA is a component society of ACOEM.

The California Society of Industrial Medicine and
Surgery represents California physicians who treat and
evaluate industrial injury patients. It was organized in 1980
to promote the highest standards of professional service in
the field of industrial medicine and surgery; to increase public
awareness of the role of medicine in the workers’

1. The parties have consented to the filing of this brief, Copies
of the letters of consent have been lodged with the Clerk of the Court.
This brief was not authored in whole or in part by counsel for a
party, and no person or entity, other than the amici curiae and their
counsel, made a monetary contribution to its preparation and
submission.
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compensation system; to promote health and safety; to
provide continuing education in the field of industrial
medicine and to set standards of professional conduct for
those in the system.

SUMMARY OF ARGUMENT

“The Ninth Circuit’s ruling that the Americans with
Disabilities Act requires employers to employ persons whose
medical condition creates a significant risk that they will be
seriously injured or killed on the job is erroncous. It flies in
the face of long-standing public and private policy in favor
of protecting worker health, including a policy of protecting
workers from risks to themselves from their own medical
conditions. Congress has enacted numerous laws to prevent -
workplace injury and illness, and the occupational medicine
profession has played an important role in giving effect to
those laws. Workplace injuries and illnesses — and the
devastation they cause to all concerned — have been
significantly reduced in recent years. The Ninth Circuit’s
erroneous interpretation of the ADA undermines this progress
and should be rejected.

Allowing employers to rely on the medical judgments
of occupational medicine physicians is fully consistent with
the principles of the ADA. Employers who exclude workers
based on a medical diagnosis that employment would .
seriously injure or kill the worker are not engaging in
discrimination based on stereotypic assumptions or
prejudices against which the ADA is directed. Rather, they -
are acting on the basis of expert advice of trained
professionals who are ethically bound to protect worker
health and render opinions based on sound medical and
scientific principles.
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For the same reason, employers should not be subjected
to  suits under the ADA based on after-the-fact efforts to
dispute in court the validity of the reasonable medical
opinions available at the time the employment decision was
made. Proper reliance on facially reasonable opinions
rendered by trained physicians does not become unlawful
discrimination merely because allegedly conflicting opinions
are later produced.

ARGUMENT

I. THE NINTH CIRCUIT’S DECISION CONFLICTS
WITH FUNDAMENTAL PUBLIC AND PRIVATE
POLICY IN FAVOR OF PROTECTING THE
HEALTH AND SAFETY OF WORKERS.

The health and safety of workers has long been a concern
of both law and medicine. According to the federal Bureau
of Labor Statistics, 5.7 million injuries and illnesses were
reported in private industry workplaces in just the year 2000
alone. This was an incidence rate of 6.1 cases per 100
equivalent full-time workers. Nearly half of these incidents
required recuperation away from work, restricted duties at
work, or both. See “Workplace Injuries and Illnesses in 2000,”
News, Bureau of Labor Statistics, Department of Labor
(Dec. 18, 2001), http://stats.bls.gov/iif/oshwc/osh/os/

osnr0013.pdf. The federal government reports that each day -

an average of 9,000 workers in this country sustain disabling
injuries on the job, 16 workers die from an injury sustained

at work, and 137 workers die from work-related diseases. -

See http://www.cdc.gov/niosh/about.htm].
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As a leading medical journal has noted, the effects of
workplace injury and illness are devastating:

Occupational illness, injuries, and deaths are
costly events, responsible for direct medical costs;
for indirect costs resulting from lost production,
postponed opportunities and diminished
investment; and for noneconomic costs, resulting
from pain and suffering, disrupted careers, and
devastated families.

Linda Rosenstock, et al., Occupational and Environmental
Medicine: Meeting the Growing Need for Clinical Services,
325 New England J. of Med. 924, 924 (Sept. 26, 1991).

To reduce workplace injury and illness, Congress enacted
in 1970 the Occupational Safety and Health Act. 29 U.S.C.
§ 651, et seq. This statute reflects the nation’s fundamental
interest in protecting the health and safety of workers. The
stated purpose of the Act is “to assure so far as possible every
working man and woman in the Nation safe and healthful
working conditions and to preserve our human resources.”
Id. § 651(b). Among other things, Congress acted to assure
“insofar as practicable that no employee will suffer
diminished health, functional capacity, or life expectancy

as a result of his work experience.” Id. § 651(b)(7). =

To accomplish this, the Act requires that “[e]Jach employer -
shall furnish to each of his employees employment and a
place of employment which are free from recognized hazards
that are causing or are likely to cause death or serious physical -
harm to his employees.” Id. § 654(a)(1). The Act also requires
the Occupational Safety and Health Administration
(“OSHA”) to promulgate occupational safety and health
standards to protect worker health. Id. §§ 654(a)(2), 655.
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In compliance with this mandate, OSHA has promulgated
numerous standards to protect workers from threats to their
own health from workplace conditions, including
requirements that workers medically diagnosed with
certain conditions be removed from areas where substances
injurious to their health are present. See, e.g., 29 C.F.R.
§ 1910.1028(i)(8) (medical removal to prevent exposure to
benzene); id. § 1910.1025(k) (medical removal to prevent
exposure to lead).

As part of the Act, Congress also created the National
Institute for Occupational Safety and Health (“NIOSH”).
29 U.S.C. § 671. Its statutory charge is to conduct research
and experimental programs to improve occupational health
and safety and to make recommendations for new or
improved health and safety standards. Id. § 671(d). To fulfill
this charge, NIOSH has prepared and released literally
hundreds of publications related to occupational health and
safety issues, including research studies, information on
occupational illnesses and injuries, training materials and
guidelines for prevention and treatment.

One of the illnesses NIOSH has addressed is Hepatitis
C (HCV), the disease contracted by the plaintiff in this case.
See http://www.cdc.gov/niosh/bbppg.html. HCV is the most
common bloodborne infection in the United States. Persons
infected with HCV are at risk for chronic liver disease, the
tenth leading cause of death in the United States. The Centers
for Disease Control (of which NIOSH is a part) estimates
that HCV-related chronic liver disease results in 8,000 to -
10,000 deaths each year. Although the rate of new infection
has decreased in recent years, CDC believes that the number
of deaths attributable to HCV-related liver disease may
substantially increase in the next 10-20 years as the infected
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population reaches the age at which complications
from chronic liver disease typically occur. As CDC notes,
“the course of chronic liver disease is usually insidious,
progressing at a slow rate without symptoms or physical signs
in the majority of patients during the first two or more decades
after infection.” See http://www.cdc.gov/ncidod/diseases/
* hepatitis/C_Trainng/edu/3/default.htm. NIOSH has published
occupational health guidelines indicating that persons with
impaired liver function should not be exposed to toxic
substances present in certain workplaces, such as the refinery
involved here. See http://www.cdc.gov/niosh/chem-inx.html.

The medical profession shares the government’s strong
interest in protecting the health of the nation’s workers by
reducing the risk of occupational illness and injury.
This interest has led many physicians to specialize in
occupational medicine and to the creation of numerous
associations dedicated to occupational and environmental -
medicine. These organizations exist to enhance the
profession’s ability to prevent workplace injury and illness,
as well as to prevent a worker’s existing illnesses from being
exacerbated by workplace conditions.

Like other medical professionals, occupational medicine
physicians follow as a fundamental tenet of their practice
the need to protect individual health. The first principle of
ACOEM’s Code of Ethical Conduct is to “accord the highest
priority to the health and safety of individuals in both the
workplace and the environment.” See ACOEM Code of
Ethical Conduct, http://www.acoem.org/code/code.htm.

The combined effort of government, medical
professionals, employers and employees has resulted in
significant progress. The rate of workplace injury and illness
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reported for 2000 is the lowest since the Bureau of Labor
Statistics began reporting such information in 1973. See http:/
/stats.bls.gov/iiffoshwc/osh/os/osnr0013.pdf at 3. According
to NIOSH, from 1970 to 1995, the rate of workplace fatalities
fell by 78%, and the number of workplace deaths declined
by 62%. Similarly, between 1973 and 1994, the rate of
occupational injuries and illnesses dropped by 25%. See http:/
/www.cde.gov/niosh/gpranla.htmi#bkg.

The Ninth Circuit’s ruling that the ADA requires an
employer to place a worker in a job that will likely cause
ignificant injury or death to that employee is contrary to the
fundamental public policy principles that have guided this
progress. The right of individuals to make their own decisions
regarding medical treatment and their own safety has never
been understood to require that employers — on pain of
liability for unlawful discrimination — knowingly contribute
to the degradation of an employee’s health. The policy
Jjudgments in the area of workplace safety have consistently
been to the contrary.

Moreover, imposing liability in these circumstances will
inevitably weaken the concerted efforts of the government
and the medical profession to enhance worker safety and
reduce illness and injury on the job. If employers may not
deny or limit a person’s employment to protect his or her
health without being sued under the ADA, employers will
have an incentive not to require employees to undergo '
medical testing and not to seek out competent medical advi cH
from trained professionals regarding potentially deadly health
risks. The result will be that work-related illness and injury
will increase and workers who wish to be fully informed of
the risks they face and to take steps to avoid those risks may
be deprived of the full opportunity to do so. There is no basis

b
H
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for the Ninth Circuit’s conclusion that Congress intended
such a perverse result that runs so directly contrary to long-
standing public policy and the hard-fought progress made in
this area.

II. OCCUPATIONAL MEDICINE PHYSICIANS ARE
TRAINED AND ETHICALLY OBLIGATED TO
RENDER OPINIONS BASED SOLELY ON
MEDICAL EVIDENCE.

Permitting employers to decline employment based on
medical advice that an applicant’s health would be seriously
at risk is also consistent with the underlying purpose of the
ADA. The ADA prohibits “discrimination” against
persons with disabilities. 42 U.S.C. § 12112. Congress was
concerned about “purposeful unequal treatment” based on
“stereotypic assumptions.” 42 U.S.C. § 12101(7). It wanted
to bar decisionmaking premised on “generalizations,
misperceptions, ignorance, irrational fears, patronizing
attitudes, [and] pernicious mythologies.” 1 House Comm.
On Education and Labor, 101st Cong., 2d Sess., Legislative .
History of Pub. L. 101-336, Americans with Disabilities Act
125 (Comm. Print 1991).

An employer that relies on opinions rendered by an
occupational medicine physician is not relying on
“stereotypic assumptions” or “irrational fears.” Both by their
training and the ethical principles that govern them,
occupational medicine physicians are required to act in the
best interest of the individual and on the basis of the best.
available scientific medical evidence.

ACOEM’s Code of Ethical Conduct provides that
occupational medicine physicians must “practice on a
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scientific basis with integrity.” See hitp://www.acoem.org/
code/code.htm. The Code likewise requires occupational
medicine physicians to “strive to acquire and maintain
adequate knowledge and expertise upon which to
render professional service.” Id. The American Medical
Association’s ethics code similarly provides that physicians
performing work-related independent medical examinations
must “evaluate objectively the patient’s health or disability”
and “should not be influenced by the preferences of the
patient-employee, employer, or insurance company when
making a diagnosis.” American Medical Association, Code
of Medical Ethics: Current Opinions, E-10.03 Patient-
Physician Relationship in the Context of Work-Related and
Independent Medical Examinations, http://www.ama-assn.
org/ama/pub/category/2503.html. '

Occupational medicine physicians draw upon a variety
of resources to enable them to provide this expert, objective
care. In addition to basic medical training, at least 35 medical
and public health schools around the country offer approved
residency programs in occupational medicine. See http://
www.acoem.org/courses/acgme.htm. Various universities,
schools of public health and associations such as ACOEM
offer short courses (ranging from several days to one year)
and mini-residencies in occupational medicine. The American
Board of Preventive Medicine recognizes and certifies
qualified physicians in the occupational medicine specialty..
Approximately 2,900 physicians have been “board certified”
in occupational medicine within the United States. The AMA
estimates that about 15,000 physicians in the United States
practice either full- or part-time as occupational medicine
physicians.
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Occupational medicine physicians also have available to
them a large body of research, texts, and journals dedicated to
occupational medicine issues, including extensive material
published by NIOSH and other governmental agencies.
‘Since 1981, ACOEM has published a list of recommended
occupational medicine materials, including a core set
of reference works. See http://www.acoem.org/pubs/
reclib.htm#toplist. ACOEM also publishes the Journal of
Occupational and Environmental Medicine and co-sponsors
each year the American Occupational Health Conference.
ACOEM'’s Code of Ethical Conduct encourages physicians
“to strive to expand and disseminate medical knowledge” and
to communicate “significant observations and recommendations
concerning . . . health or safety.” See http://www.acoem.org/
code/code.htm. ACOEM recently released a formal position
statement emphasizing the importance of complying with these
provisions to further the health of workers. See http://
www.acoem.org/paprguid/papers/dissemin.htm.

As result of their training, occupational medicine physicians
gain special expertise in the prevention, evaluation, and
management of conditions that are either commonly or uniquely
experienced by workers or persons exposed to hazardous
environmental agents. Of particular value is the expert
knowledge occupational medicine physicians possess regarding
the particular conditions at a given workplace or the hazards
facing employees in a particular industry, such as the petroleum
- refining industry at issue here. Occupational medicine physicians
recognize the importance of understanding an employee’s
occupational history (in the context of the employee’s -general -
health and medical history) and the hazards present on the
employee’s job when determining whether employment may
be causing or exacerbating an illness or injury. William N. Rom,
ENVIRONMENTAL AND OCCUPATIONAL MEDICINE S (1998).
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Amici urge the Court to make clear that employers are
entitled to rely upon the expert advice they receive from trained
medical practitioners regarding workplace hazards, including
threats to an employee’s own health arising from illnesses
specific to that employee.

III. EMPLOYERS SHOULD BE PERMITTED TO RELY
UPON THE MEDICAL OPINIONS REASONABLY
AVAILABLE TO THEM AT THE TIME THE
EMPLOYMENT DECISION IS MADE.

The EEOC’s regulations provide that whether an employee
poses a “direct threat” requires an “individualized assessment”
based on “a reasonable medical judgment that relies on the most
current medical knowledge and/or on the best available objective
evidence.” 29 C.F.R. § 1630.2(r). Amici believe that this
standard must be applied in a manner that permits employers to
rely on the opinions of physicians available at the time the
employment decision is made, so long as there is nothing about
the opinions or the attendant circumstances that would render

them suspect. An employer should not be required, on pain of
being held liable for violating the ADA, to second-guess the
facially reasonable opinions of competent physicians or to
conduct its own full trial of the relevant medical issues each
time it is required to assess whether an employee is qualified or-
poses a “direct threat.”

The district court found that Chevron properly relied upon
the medical opinions available to it in concluding that
Echazabal’s health would be endangered if he were employed
in the refinery. In doing so, the court recognized that the focus

2. This case does not involve any question whether plaintiff
was entitled to a reasonable accommodation, as plaintiff did not raise
that issue in the courts below.
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must be on the information available to the employer at the
time the employment decision is made and that the employer
cannot be held liable for violating the ADA based on allegedly
contrary, after-the-fact medical opinions presented only in
later litigation. :

The district court’s ruling is consistent with the decisions
of other lower courts on this issue. For example, in Knapp v.
Northwestern University, 101 F.3d 473 (7th Cir. 1996), the
Seventh Circuit ruled that the defendant university properly
relied on the unanimous medical opinions available to it at
the time in finding that plaintiff faced a serious risk of
substantial harm, even though conflicting medical opinions
were later introduced at trial. The court reasoned:

We do not believe that, in cases where medical
experts disagree in their assessment of the extent
of a real risk of serious harm or death, Congress
intended that the courts — neutral arbiters but
generally less skilled in medicine than the experts
involved — should make the final medical
decision. Instead, in the midst of conflicting expert
testimony regarding the degree of serious risk of
harm or death, the court’s place is to ensure that
the exclusion or disqualification of an individual
was individualized, reasonably made, and based
upon competent medical evidence.

101 F.3d at 485.

Similarly, in Walker v. Attorney General, 572 F. Supp.
100 (D.D.C. 1983), the court held that the FBI acted properly
in relying upon the diagnosis of the plaintiff’s own physician,
which was confirmed by an examination at the Naval Medical
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Center, even though it was later determined that these
diagnoses were erroneous. Id. at 101-02. The court concluded
that the employer cannot be found to have engaged in
discrimination “where the only facts before the employer
establish without contradiction that plaintiff is not ‘otherwise
qualified.” ” Id. at 102. Likewise, Bento v. LT.O. Corp., 599
F. Supp. 731 (D.R.1. 1984), held that the employer properly
found an employee not to be otherwise qualified where all
available medical opinions showed him unfit to work, even
though the employee offered contrary opinion at the time of
trial:

An employer in such circumstances may surely
be required to assess the nature and extent of an
employee’s disability in reasonable and realistic

" terms. Once this is done, however, the assessment
itself need not reach a medically unassailable
conclusion; the law does not demand either
omniscience or deuteroscopy.

Id. at 744-45; see also Smith v. Chrysler Corp., 155 F.3d
799, 807-08 (6th Cir. 1998) (employer “made a reasonably
informed and considered decision” based on “medically
informed opinions of those with knowledge,” including
employee’s treating physician); Chiari v. City of League City,
920 F.2d 311, 316, 317 (5th Cir. 1991) (employer properly
relied on medical opinions of two employer-retained
physicians, which were agreed with by employee’s
physician); Pahulu v. University of Kansas, 897 F. Supp.
1387, 1394 (D. Kan. 1995) (despite conflicting medical
evidence at trial, court found that employer’s decision “has
arational and reasonable basis and is supported by substantial
competent evidence for which the court is unwilling to
substitute its judgment”).
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The district court’s ruling here is also consistent with
the decisions of this Court. In recognizing the propriety of a
“direct threat” defense in School Board of Nassau County v.
Arline, 480 U.S. 273 (1987), the Court emphasized the need
for an “individualized inquiry” to prevent “deprivations based
on prejudice, stereotypes, or unfounded fear.” Id. at 287.
These concerns are fully satisfied when an employer relies
on facially reasonable and uncontradicted opinions rendered
by physicians trained in occupational medicine who have
examined the prospective employee.

In Bragdon v. Abbott, 524 U.S. 624 (1998), the Court
held that, where the defendant was himself a medical
professional, the defendant’s own conclusion that a~
significant risk of harm existed was not entitled to any special
deference. Id. at 649. The defendant was instead obligated
to “assess the risk ... based on the objective, scientific
evidence available to him and others in his profession” and
his opinion was required to meet a standard of “objective
reasonableness.” Id. at 649-50. When the defendant is not a
medical practitioner, and thus is not in a position to itself
independently evaluate the medical evidence, the defendant
fulfills this duty to “assess the risk” when it consults trained
medical professionals and receives their uniform advice that
a significant risk of harm exists. As the Court recognized,
“[t]he existence, or nonexistence, of a significant risk must
be determined from the standpoint of the person” whose
action is being challenged. Id. at 649. From the standpoint
of a lay employer, the employer has done all that it can
reasonably be expected to do to “assess therisk . . . based on -
the objective, scientific evidence available” to it when it
obtains facially reasonable individualized opinions from
physicians whose competence it has no reason to doubt.
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The district court’s decision is also consistent with the basic
purpose of the ADA to prevent discrimination based on
“stereotypic assumptions.” 42 U.S.C. § 12101(7). An employer’s
decision not to hire an applicant does not become unlawful
discrimination based on “stereotypic assumptions” merely
because the applicant later produces medical opinions that
allegedly conflict with the uncontradicted expert diagnoses
available to the employer at the time it made its decision.
Subjecting an employer to liability under the ADA (including
for substantial monetary remedies and attorneys’ fees) based on
a post hoc introduction of evidence not made available to the
employer at the time it was required to act would be patently
unfair and would not further any legitimate purpose.

. Nor should an employer’s liability turn on a de novo
reevaluation in court of the expert medical evidence upon which
the employer relied. Such a rule would take the assessment of
medical risk out of the hands of physicians with the training
and expertise to evaluate such risk and relegate it instead to the
vagaries of the litigation process, to be decided after-the-fact
by a judge or jury with no such expertise. The employer would
be put in the position of second-guessing the diagnoses it
receives and declining to follow them for fear that a judge or
jury might later disagree. Amici believe that this result would
undermine the ability of physicians to carry out their critical
function of independently evaluating their patients’ health risks
and rendering their expert opinion in the best interest of the
patient.

Permitting an employer to rely on contemporaneously -
available and facially reasonable medical opinions does not leave
employees powerless against mistaken diagnoses. If the
diagnosis is based on erroneous or incomplete information, the
employee remains free to present the correct information to the
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physicians who examined him. The employee is also free to
contemporaneously seek the opinions of other specialists and
to provide that information to the employer, thus provoking
a dialogue with the employer and the original examining
physicians that might result in agreement that no significant
risk of substantial harm exists. The applicable rule here
should be drawn in such a way that gives the employee the
incentive to seek out and present relevant medical evidence
at the time the decision is made — not months or years after-

the-fact in the context of burdensome and expensive
litigation. :

Similarly, to the extent the relevant medical evidence
becomes available only after the decision is made, the
employee is free to present it to the employer at that time.
Should the employer unreasonably persist in an adverse
employment decision after receiving information that would
make clear to a lay person that the earlier diagnoses were
incorrect, liability under the ADA might be proper. But such
liability would be imposed for the later adverse action, not
for the original decision. See Bento, 599 F. Supp. at 744 n.15
(employer could not be held liable based on previously
unavailable testimony rendered at trial that plaintiff was fit
for work, but such testimony prospectively put employer on
notice of plaintiff’s fitness should plaintiff re-apply).

Employees are also protected in the event the employer’s
reliance on medical opinion is not justifiable. In Lowe v.
Alabama Power Co., 244 F.3d 1305 (11th Cir. 2001), for
example, the court denied summary judgment to the employer -
because the medical opinion on which the employer relied
was not based on a “timely, particularized assessment” of
the plaintiff’s capabilities. Jd. at 1306. The physician had
performed only one “cursory” examination of the plaintiff
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seventeen months before the employment decision at issue and
had restricted the plaintiff on an “assumption that all double
amputees have the same limitation.” Id. at 1309; see also Dipol
v. New York City Transit Authority, 999 F. Supp. 309, 316
(E.D.N.Y. 1998) (employer’s reliance not justifiable where
physicians had not “performed an individualized assessment of
plaintiff’s condition”™).

But where an employer obtains facially reasonable medical
opinions based on an individualized assessment by competent
medical professionals, no legitimate purpose is served by
subjecting the employer to litigation and potential liability for
relying on such opinions. As the medical practitioners who
render such opinions in compliance with their ethical obligation
to provide objective evaluations and to protect individual health,
amici urge the Court to make clear that employers may rely on
such opinions without fear of later being found to have violated
the ADA for having done so. '

CONCLUSION
The judgment of the court of appeals should be reversed.
Respectfully submitted,

CraiG E. STEWART
Counsel of Record

. AMy L. SOBEHRAD
PrLisBUrRY WINTHROP LLP
Attorneys for Amici Curiae
50 Fremont Street
San Francisco, CA 94105
(415) 983-1000
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This cannot be. As noted above, the ADA’s legislative
history is replete with references to the proper use of job-
related standards designed to protect the safety and security
of the general public. Congress unmistakably intended for
employers to use properly-crafted job qualifications to ensure
that the public would not be placed at risk. Indeed, if the
ADA were read to preclude employers from imposing these
requirements, the potential impact on public safety would be
significant, to say nothing of the consequent damage to the
employer’s business, such as potential tort liability and loss of
public favor.

2. The EEOC’s regulation applying the “direct
threat” analysis to all safety-related issues
incorrectly contradicts the statutory lang-
uage governing the use of more broadly
crafted safety standards

One of the EEOC’s regulations interpreting the ADA
describes the “direct threat” defense as applicable to all
safety-related medical standards, regardless of whether the
hazard is to the individual’s own safety or that of others.
29 CF.R. §1630.2(r) (2001). The regulation does not
explicitly present the “direct threat” defense as the sole
method for defending a safety standard, but the agency’s
interpretations do.” Despite its own regulatory language
quoted above, listing “safety” as a basis for a qualification
standard generally, 29 C.F.R. § 1630.2(q) (2001), the EEOC’s
Interpretive Guidance issued in conjunction with its
regulations expresses the view that the “direct threat”
provision is the only avenue for an employer to show that a

% Indeed, if the agency viewed it as merely an option, it would not be
an unreasonable one. As shown above, an employer who shows that
placing a particular person with a disability into a particular position
would impose a “direct threat” to that person’s health certainly has shown
that the person is not qualified for the job. The EEOC does not see it as
optional, however.
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safety-related qualification standard is “job-related and
consistent with business necessity.” 29 C.F.R. pt. 1630, App.
§§ 1630.15(b) and (c) (2001)."° See also Albertson’s, Inc. v.
Kirkingburg, 527 U.S. 555, 569 (1999) (citing Brief for
United States et al. as Amici Curiae).

As this Court observed in Albertson’s, since the EEOC’s
construction may place a greater burden on safety standards
than, for example, a typing test, there is a very real question
whether the agency’s interpretation is valid. See 527 U.S. at
569 n.15 (noting that “it might be questioned whether the
Government’s interpretation, which might impose a higher
burden on employers to justify safety-related qualification
standards than other job requirements, is a sound one”). The
Fifth Circuit already has conclusively ruled the EEOC’s
construction unsound. EEOC v. Exxon Corp., 203 F.3d 871
(5th Cir. 2000) (holding that across-the-board safety based
qualification standards need not be subjected to the “direct
threat” analysis). As shown above, and as the Fifth Circuit
ruled in Exxon, a general safety-based qualification standard
is properly analyzed under 42 U.S.C. § 12113(a), while “[t]he
direct threat test applies in cases in which an employer
responds to an individual employee’s supposed risk that
is not addressed by an existing qualification standard.” 203
F.3d at 875.

' Although the Interpretive Guidance was published for notice and
comment at the same time as the EEOC’s regulations interpreting Title I
of the ADA, it is explicitly labeled “Interpretive Guidance™ and therefore
is not subject to deference under Chevron, US.A., Inc. v. Natural
Resources Defense Council, 467 U.S. 837 (1984). See Christensen v.
Harris County, 529 U.S. 576, 587 (2000) (“Interpretations such as those
in opinion letters—like interpretations contained in policy statements,
agency manuals, and enforcement guidelines, all of which lack the force
of law—do not warrant Chevron-style deference™).
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D. Public Policy Dictates That Employers Be
Permitted To Develop and Apply Adequate
Safety Standards

Employers must be allowed to develop and apply safety
standards to determine if an employee is qualified. In today’s
workplace, health and safety on the job is a top priority. The
Occupational Safety and Health Act of 1970 requires each
employer to “furnish to each of his employees employment
and a place of employment which are free from recognized
hazards that are causing or are likely to cause death or serious
physical harm to his employees [and to] comply with
occupational safety and health standards promulgated under
this [Act].” 29 U.S.C. § 654(a). In this safety-conscious
atmosphere, an employer simply cannot assign a person to a
job knowing that serious injury or death is the likely result.
In many work environments, there will be factors present
that, while posing no particular risk to healthy employees,
present a grave danger to someone with a specific medical
condition. Therefore, when considering whether an employee
or applicant is “qualified’ to perform a job, any reasonable
employer will consider, where appropriate, the effect of
hazards posed by the combination of the individual’s
particular sensitivities and likely exposures on the job.

It simply does not make sense to ignore a medically-
established prediction of future harm merely because the
individual is willing to risk his or her health. Indeed, the
basic purposes of the ADA proceed from the premise that it is
in society’s interest to make use of all human resources.
Allowing individuals to endanger their health—and future
role as productive citizens—by allowing them to make
incautious judgments regarding what they can and cannot do
in the face of contrary expert medical opinion, would
contradict this premise directly. Recognizing that injuries
impose a cost on society, it makes sense not to so squander
our resources. Many states have reached a similar conclu-
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sion, adopting laws requiring motorcyclists to wear helmets
and automobile drivers and passengers to wear seat belts.

Employers know this already. In addition to fundamental
human reasons for not wanting their employees to be hurt,
employers have a considerable business obligation to protect
their valuable workforce capital. A safer workforce is a more
efficient and productive one and, ultimately, more profitable.

Accordingly, keeping their workers alive and safe is the
highest priority for conscientious businesses today. Besides
the human price, each workplace injury costs the employer a
significant amount in lost productivity as well as the time and
expense of recruiting, placing, and training a replacement.
For example, one safety-conscious construction firm, whose
lost-time injury rate was one in 5,000,000 hours, well below
the national rate of 9 in 200,000 hours, reported that “the vast
majority of [its] projects come in at least 10 percent ahead of
schedule and under budget, much of it a direct result of the
company’s stellar safety performance. Since 1997, the firm
has saved $6.9 million as a result of cost underruns.”
William Atkinson, On-the-job safety starts at the top,
Business & Health (Sept. 1999).

For all of these reasons, businesses proudly count and
display the number of injury-free workdays at a site. Many
place enormous emphasis on safety incentive awards. The
typical American workplace today displays a gallery of safety
placards—not only those mandated by regulatory agencies,
but safety reminders that convey the commitment of the
employer itself, such as “Safety is our business.”

While some individuals may be courageous or reckless
enough to ignore a doctor’s warning, the employee is not the
only one with a stake in the matter. Employers must take
preventive measures to ensure that employees are able to
perform the essential functions of their jobs in a safe
manner—that is, without being killed or injured because of an
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increased risk formed by the juxtaposition of on-the-job
hazards and the employee’s own medical condition. An
employer that fails to do so will have a difficult time
convincing anyone, be it a jury or the Occupational Safety
and Health Administration, that it should not be accountable
because it was fulfilling its obligation under the ADA. While
compliance with the ADA, as a federal law, may in theory
preempt other claims, once an accident has occurred, it will
be difficult for an employer to justify its actions where, as
here, consistent medical advice from both the employer’s and
the employee’s physicians counseled against placing the
individual in the job.

It is difficult to believe that Congress intended the ADA to
discourage the development and use of safety standards in the
workplace. The Ninth Circuit’s ruling that employers cannot
establish safety as a qualification standard achieves just such
a result.

As Judge Trott said in his dissenting opinion, “the
majority’s holding leads to absurd results.” Pet. App. 23a.
To the extent that it could force employers to place
individuals with disabilities in positions they cannot perform
safely, the results could be more than just absurd—they could
be tragic.
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CONCLUSION

For the foregoing reasons, the amici curiae Equal
Employment Advisory Council and National Association of
Manufacturers respectfully submit that the decision below
should be reversed.

Respectfully submitted,
JAN S. AMUNDSON ANN ELIZABETH REESMAN
General Counsel Counsel of Record
QUENTIN RIEGEL MCGUINESS, NORRIS &
Deputy General Counsel WILLIAMS, LLP
NATIONAL ASSOCIATION OF 1015 Fifteenth Street, N.W.
MANUFACTURERS Suite 1200
1331 Pennsylvania Avenue, N.W. Washington, D.C. 20005
Washington, D.C. 20004 (202) 789-8600
(202) 637-3000
Attoreys for Amicus Curiae Attorneys for Amicus Curiae
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INTEREST OF THE AMICI CURIAE

This amici curiae brief is submitted on behalf of the
American Public Health Association, The American
Association for the Study of Liver Disease, the Hepatitis C
Association, the Hepatitis C Action and Advocacy Coalition,
the Hepatitis C Outreach Project, and Lambda Legal Defense
and Education Fund, Inc.! Together, the amici offer expertise
in public health policy and workplace safety standards, with
specialized knowledge regarding the particular health and
safety requirements of those with chronic hepatitis C. Each
of the amici has a significant interest in the issues of
workplace safety and the appropriate treatment of workers
with hepatitis and other disabilities. Those workers need not
and cannot lawfully face exclusion from employment due to
disease markers or predispositions that have no impact on
their current ability to work.

By written consent of the parties,? amici curiae submit
this brief in support of Respondent, Mario Echazabal.

SUMMARY OF ARGUMENT

An employer’s exclusion of a currently qualified
individual with a disability because the work environment
may pose a future harm to that individual does nothing to
ﬁi\gnce worker safety or public health policy. To the
contrary, allowing exclusion of these workersImdercuts

! Statements of interest of each of the amici organizations are included
in the Appendix to this brief.

% Letters of consent from the parties have been filed separately with the
Clerk of the Court. This brief has been authored in its entirety by
undersigned counsel for the amici. No person or entity, other than the
named amici and their counsel, made any monetary contribution to the
preparation or submission of this brief.
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employer incentives to im yiora
Lmployees -and.is at odds with the ADA and federal and state
OSHA guidelines.

The facts of this case illustrate the danger of extending
the text of the ADA to permit a "threat-to-self" defense to
exclude workers with disabilities. Contrary to the
determination of Chevron’s in-house medical staff, the expert
testimony offered by Echazabal’s witnesses and guidelines of
the Centers for Disease Control and Prevention’s (CDC)
Occupational Safety and Health Administration (OSHA)
establish that if chemicals in Chevron’s refinery pose a threat
to Echazabal, they pose a threat to all workers. These same
expert sources confirm that protection of Echazabal and other
workers is accomplished best through reduction of workplace
hazards and use of protective equipment, not through their
exclusion from the workforce.

Allowing a threat-to-self defense on the basis of a
worker’s medical condition and the risk of future harm would
create a huge loophole in the ADA through which employers
could justify the exclusion of skilled workers with a broad
range of disabilities. In contrast to the rare situation in which
an imminent harm posed by a medical condition compromises
an individual’s present capacity to do the job, exclusion of
workers with the current ability to perform the essential
functions of the job, based on an asserted risk of future harm,
conflicts with the ADA’s requirement of an individualized
assessment of present ability to safely perform the functions
of the job. It also undermines the fundamental goal of the
ADA - to remove from dependency and bring into the
workplace all those with disabilities who are able to work,
regardless of projections about their future capabilities.
Consistent with this goal, the ADA permits the exclusion only
of those who pose a direct threat to others, and only if the risk
of harm cannot be reduced or eliminated by a reasonable
accommodation, which Chevron failed to show.

The ADA does not permit unsupported predictions




about economic consequences as a defense to discrimination,
as Chevron attempts here. Instead, the ADA restricts
consideration of economic consequences to the evaluation of
an undue hardship defense, based on concrete, quantifiable
factors such as employer size and the relative significance of
the cost of an accommodation. Congress struck this balance
to address an employer’s legitimate business concerns while
protecting individuals with disabilities from exclusion based
on generalized expectations that they are more expensive to
employ.

Finally, the employer bears the burden of establishing
any direct threat defense, based on the best medical and
scientific evidence reasonably available to a qualified and
objective professional. Contrary to Chevron’s position,
nothing in the ADA or in this Court’s decisions suggests that
“available” evidence is defined to exclude sound, highly
relevant evidence that was easily available to a defendant but
that the defendant failed to seek or rely upon. Moreover, an
employer cannot avoid this burden simply by attempting to
fold the issue of direct threat into the plaintiff’s prima facie
case of proving that he is a qualified individual with a
disability. To permit otherwise would render meaningless the
statute’s provisions requiring employers to justify
qualification standards that screen out those with disabilities
as a business necessity, a requirement uniquely within an
employer’s ability to demonstrate.

Consequently, even if a threat-to-self defense were
available to Chevron, it utterly failed to establish it.
Echazabal was able at the time of his employment application
to perform the essential functions of the job; and even if he
had posed a significant risk, Chevron failed to offer a
reasonable accommodation or to justify the failure through
concrete evidence of costs constituting an undue hardship.
For these reasons, Chevron violated the ADA when it
excluded Echazabal from employment.




ARGUMENT

IOI. WORKER SAFETY AND PUBLIC HEALTH
PRINCIPLES DO NOT SUPPORT THE
REFUSAL TO HIRE QUALIFIED
INDIVIDUALS WITH DISABILITIES BASED
ON ASSERTED CONCERNS THAT A JOB
POSES RISKS TO THEIR FUTURE HEALTH.

A. Worker and Public Health Concerns Are
Appropriately Addressed Through Uniform
Policies That Maintain the Health and
Employability of All Currently Qualified
Workers.

Employers have a federally-enforceable obligation to
create a safe workplace for all their employees.* This
obligation extends to ensuring that worker exposure to
chemical toxins remains at safe levels. Nothing in public
health or safety guidelines, let alone the record in this case,
supports an approach to worker safety that automatically
disqualifies those workers who — by virtue of a long-term
work exposure, a disability, or a genetic predisposition — may
be statistically more likely to develop serious health
conditions and claim workers compensation. Instead, the
correct approach is to keep toxins at safe levels for all.

Chevron’s suggestion that exposure to industrial

¥ Occupational Safety and Health Administration Act of 1970
(OSHA), 29 U.S.C. § 654(a)(1) (1994) (requiring that employers
maintain workplace "free from recognized hazards that are causing or are
likely to cause death or serious physical harm" to any employee); see also
29 U.S.C. § 655(b)(5) (directing the U.S. Secretary of Labor to develop
standards ensuring, as possible, "that no employee will suffer material
impairment of health or functional capacity").
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chemicals associated with toxic hepatitis is a danger only to
those with elevated liver enzymes is either ill-informed or
disingenuous. Occupational exposure to high levels of some
chemicals, such as naphthalene, can cause acute hepatic injury
resulting in severe illness or death to anyone, including a
completely healthy person, after a single occupational
exposure in a confined space without respiratory protection.*
The same is true for other classes of hepatotoxic chemicals,
such as toluene, which Chevron identifies as present in its
refinery. Injury is a product, again, of unprotected
occupational exposure.* Any Chevron worker, with or
without hepatitis C,f is likely to show elevated liver enzymes
after such an exposure.’

*Industrial Chemicals Associated With Acute Liver Injury as the
Primary Toxic Effect, at http://www.haz-map.com/heptox 1.htm (Jan. 7,
2002).

5 Chemicals Associated with Liver Injury as a Secondary Toxic Effect:
Elevated Liver Enzyme Levels, at http://www.haz-
map.com/heptox2A.htm (Jan. 7, 2002).

$ Hepatitis C virus infection is the most common chronic blood-borne
infection in the United States. Most of those with hepatitis C are
chronically infected and might not be aware of their infection because
they are not clinically ill. CDC, Recommendations for Prevention and
Control of Hepatitis C Virus (HCV) Infection and HCV-Related Chronic
Disease, 47 MMWR (No. RR-19) 1 (1998).

7" See http://www.haz-map.com/heptox 1.htm; http://www.haz-
map.com/heptox2A.htm. In his declaration on behalf of Chevron,
Michael Nyeholt, an industrial hygienist at the Chevron El Segundo
refinery, makes the remarkable revelation that a test for lead exposure for
a welder in the coker unit measured a lead exposure of 210 micrograms
per cubic meter of air, an exposure that exceeded the permissible
exposure by more than four times, which he believed to be dangerous to
the liver. Declaration of Michael J. Nyeholt, ] 5, Joint Appendix at 29.
Treating Nyeholt’s representations as accurate, there should be little
question that a lead exposure level so significantly over that allowed
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If, in fact, Chevron is correct in its assertion that
exposures to chemicals in its workplace are hepatotoxic to
Echazabal, then those chemicals pose a risk to thousands of
other workers that is in no way mitigated by rendering
Echazabal unemployed. For all the remaining workers who
have yet to manifest abnormalities sufficient to produce
detectably elevated liver enzymes, unprotected exposure to
known carcinogens such as benzene, for example, still poses
health risks, even if the threat of a workers compensation
claim is more distant. In fact, unprotected exposure to high
concentrations of toluene may result in central nervous system
depression, dizziness and disturbed vision.* Xylene also may
cause unusual skin sensations, tremors, impaired memory,
vertigo, anorexia, nausea, anemia, and mucosal bleeding as
well as liver or kidney damage. However, according to the
CDC, prophylaxis — not the remo “susceptible” w
— is thé appropriate response to health threats posed by
workplace chemicals such as these.’

under federal work safety regulations poses a risk to all workers;
Chevron’s apparent unconcern for this fact, or its biatant violation of
applicable work safety regulations, provides an important context in
which to consider its protestations that concern for Echazabal’s welfare
motivated its exclusion of him from any employment at its refinery
business.

¥ See Fact Sheet: Safe Substitutes at Home: Non-toxic Household
Products at http://es.epa.gov/techinfo/facts/safe-fs.html (also confirming
that petroleum hydrocarbons, ingredients of gasoline, motor oils, and
benzene are associated with skin and lung cancer).

® "If substitution, administrative, and engineering controls do not
reduce an employee's benzene, toluene or xylene exposure below the PEL
then respiratory protection must be used." The CDC reference Chevron
cites, see Brief of Petitioner at 6-7, indicates that at certain levels the
refinery chemicals pose dangers, including potentially fatal dangers at
first exposure, to anyone exposed, without reference to any preexisting
condition. Moreover, CDC guidelines specifically say that a pre-existing
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In his dissent, Judge Trott predicted that the majority
ruling in this case will impose an_‘“unconscionable...moral
burden” on empl by “requir[ing them] knowingly to
emé—r?%;o the contrary, the potentially unsafe
conditions left 11Lp_gg:ﬁ_th;eagh—a—pel-te—yt-hatsmpl¥gx_cludes
workers such as Echazabal ens acitation of
other workers, particularly long-term employees. Dressed in
the sheep’s clothing of “concern for worker safety,”
Chevron’s approach ensures the continuation of high rates of
occupational disease while inflicting unemployment and
forced dependency on a targeted few who, like Echazabal,
have the potential to remain healthy and productive for the
remainder of their working lives.

For decades, amicus curiae American Public Health
Association (APHA) has advocated for the development of
standards to study and monitor the impact of workplace
chemical exposure, and has called for increased training and
involvement of public health professionals in addressing
occupational health needs.!! APHA long has supported better
training and reliance on occupational health professionals in

condition should not be treated as an absolute contraindication to
employment. See Occupational Safety and Health Guideline for Ethylene
Glycol at http://www.ohsa-slc.gov/SLTC/healthguides/
ethylenedibromide/recognition.html.

® Echazabal v. Chevron, 226 F.3d 1063, 1074 (9" Cir. 2000).

! See, e.g., APHA Policy Statement 7415, Prevention of Occupational
Cancer (1974), APHA Public Policy Statements at 153, 1948 to present,
cumulative, Washington, D.C. (urging, in part, the creation of stringent
standards to protect workers from exposure to materials believed to be
human carcinogens). APHA Policy Statements 7415, Prevention of
Occupational Cancer (1974); 7418, Surveillance for Occupational Disease
(1974); 8115, Emergency Temporary Standard for Worker Exposure to
Ethylene Oxide (1981); 8309, Benzene Regulation (1983); and 8311,
Environmental/Occupational Preparation of Public Health Personnel
(1983) APHA Public Policy Statements, Washington, D.C.
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the workplace. The goal, as it has been for all responsible
public health professionals, has been to use occupational
health surveillance for early identification and reduction of
workplace hazards, and for better protection and
compensation for workers exposed to risk of serious injury on
the job.

Public health principles dictate incorporating into
worker compensation programs “strong incentives and
penalties aimed at prevention of disease” through the control
of workplace hazards to avoid the “danger of

Jnstitutionalizing occupational disease.” Nowhere do public
health experts suggest that the remedy for occupational injury
is the exclusion of those workers whom the employer deems
at higher risk for injury. Indeed, such an approach serves to
“institutionalize” occupational disease and defies basic public
health principles, by focusing not on the reduction or
elimination of risk but on the removal of currently qualified
workers at a point on the continuum of risk where they may
be statistically closer to incapacity from occupationally-
triggered illness and eligibility for worker compensation and
disability benefits. Allowing employers to rely on the ADA to
remove these workeTs with impunity actualy-provides an
1ngent1velo.a101d_cgsls assgmamdwmlmpmmag—weﬂephee
safet 2 : ; TOW
drse&se———eorrgress clearly 1ntended nothlng S0 perverse and
public health principles demand a different approach to

2 See APHA Policy Statement 8329(PP), Compensation for and
Prevention of Occupational Disease (1983), APHA Public Policy
Statements at 326-29, Washington, D.C. (stating that "occupational
disease is at epidemic proportions” and calling for the enactment of more
effective occupational disease legislation.)

13 1d., APHA Policy Statement 8329(PP), Compensation for and
Prevention of Occupational Disease (1983), APHA Public Policy
Statements at 326.




worker safety.

B. A Threat-to-Self Defense Would Be Prone
Insulate From,

Employer Abuse.

Recognitien of a threat<to-self defense to disability-
based discrimination in the workplace puts the legitimate
employment opportunities of many of the most marginalized,
stigmatized individuals with disabilities at risk. The
extrapolation of a worker’s current medical condition,
however severe, to a projected point of incapacity based on
assumptions, however seemingly reasonable, about that
disease simply provides employers an end-run around
discrimination protections for those most likely to be feared
and targeted in the workplace.

Most business groups and insurance organizations
have not supported the development of stronger protections
for worker health and safety,'* tending to prioritize immediate
fiscal concerns over these protections. Public health
professionals, aware of this tendency, were among the first to
recognize the potential dangers that newer health screening
technology could pose. Employers now could target
vulnerable workers for exclusion, in the name of concern for
worker safety, as a way to reduce monetary outlays for injured
workers."

' See, e.g., APHA Policy Statement 8329(PP) (1983), APHA Public
Policy Statements at 326 (identifying business and insurance industry
opposition as a major factor in preventing earlier passage of legislation
improving the compensation for and prevention of occupational disease).

" For example, when the APHA proposed guidelines for industry use
of genetic testing, it explained that some workplace screening and testing
“has been conducted primarily to benefit the company rather than the
individual.” APHA Policy Statement 8310, Guidelines for Genetic
Testing in Industry, APHA Public Policy Statements at 315-316.
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Through years of experience with workplace safety
standards, the APHA has learned that while “new
technological developments in microbiology and genetics by
industry may aid in the identification of populations at
increased risk of cancer or other toxic effects,” these same
technologies have been used to discriminate against
individuals with apparent predispositions for diseases.'®
Because technologies such as genetic testing “may be used to
exclude ‘susceptible’ workers, rather than reducing the
exposures for all workers through cleanup of the workplace,”
the APHA called for the establishment of scientific and
ethical guidelines to control the use of genetic testing for
clinical diagnosis and the discontinuation of industry’s use of
such testing “for the purpose of job exclusion.”"

Endorsement of Chevron’s brand of workplace safety
through recognition of a threat-to-self defense would imperil
the job security of many qualified people with disabilities.

Individuals wi , for example, who continue to confront
a level of stigma and fear that parallels that of prior decades,'
regularly have been excluded from the workplace because of

“Theéir susceptibility to opportunistic infections and an

inclination to “protect” them-from exposure to illness. A TB
outbreak ina WMC a

teacher with HIV, or someone with a history of drug-resistant
tuberculosis, on the belief that such individuals are far more
likely to contract the disease. A worker who develops a
severe hearing impairment in a high-noise work environment

15 Id. at 315.

" Id. (emphasis added).

18 See, e.g., G.M. Herek, J.P. Capitanio, AIDS Stigma and Sexual
Prejudice, 42 AMERICAN BEHAVIORAL SCIENTIST at 1126 (1999); G.M.

Herek, The Psychology of Sexual Prejudice, 9 CURRENT DIRECTIONS IN
PSYCHOLOGICAL SCIENCE, at 19 (2000).
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could be discharged because the worker faces a significantly
higher risk of dying in a fire or other work accident due to the
inability to hear alarms. An individual who is blind or in a
wheelchair might pose a severe “risk to self” in the event of a
__fire or other tragedy, and thus could be excluded from .
c&nmderaimn_tor_employment-ma—skyseraper Firefighters
and other rescue workers who develop respiratory problems
as a consequence of months of recovery efforts at the site of
the World Trade Center could be at significantly increased
risk of harm if exposed to smoke and toxins and could be
excluded from future work in these professions. A Nobel
Prize-winning mathematician with a history of severe mental
illness, including a past diagnosis of schizophrenia, could be
deemed particularly sensitive to the pressures of academic
life and unusually prone to further debilitating mental disease
and consequently excluded from all such employment. None
of these individuals are currently unable to work; all are at
some risk of severe injury or death in the event of
occurrences which are common in their respective
professions.

The ever increasing ability to screen for markers for
disease only increases the risk of such exclusions. As the
APHA has pointed out, this ability has been used in the past
to discriminate against individuals.”” The ADA explicitly
forbids this use of standards — here, reliance on liver enzyme
tests — “that have the effect of discrimination on the basis of
disability.”?

1 APHA Policy Statement 8310, Guidelines for Genetic Testing in
Industry (1983), APHA Public Policy Statements at 315, Washington,
D.C. (noting, for example, the "previous exclusion of persons with sickle
cell trait with hemoglobins less than 14 gm/dl of blood from work
involving nitro or amino compounds at DuPont’s Chambers Works
plant.").

242 U.S.C. § 12112(b)(3)A.
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II. THE AMERICANS WITH DISABILITIES ACT
DOES NOT PERMIT RELIANCE ON THE RISK
OF FUTURE HARMS OR GENERALIZED
FEARS OF FUTURE COSTS TO EXCLUDE
QUALIFIED INDIVIDUALS PRESENTLY
ABLE TO PERFORM A JOB WITH OR
WITHOUT REASONABLE
ACCOMMODATIONS.

The ADA does not require the employment of an
otherwise qualified individual with a disability if the presence
of that individual would pose a “direct threat to the health or
safety of other individuals in the workplace.” 42 U.S.C. §
12113(b). The dispute here is whether this defense can be
expanded beyond its text to allow the additional exclusion of
workers whom the employer believes may encounter risks to
their own future health as a consequence of their jobs.

There is nothing in the text, legislative history, or
overarching purpose of the ADA to support such an
extrapolation. As demonstrated below, the ADA prohibits an
employer from dismissing job applicants as unqualified on
the basis that they have predispositions for illness that may be

- triggered by the work environment. This case provides ample
illustration of why this Court should not add to the ADA a
defense that so significantly stretches the text and approach
Congress chose.

A. The ADA Requires That Employers Focus
on an Individual’s ‘“Present Ability”’ to
Perform a Job.

The ADA’s implementing regulations state that in
order to determine whether a person poses a “direct threat,”
an employer must make “an individualized assessment of the
individual’s present ability to safely perform the essential
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functions of the job...based on a reasonable medical judgment
that relies on the most current medical knowledge and/or on
the best available objective evidence.” 29 C.F.R. § 1630.2(r).
Unlike the creation in the EEOC regulations of a threat-to-
self defense, th1s provistor ooted in the ADA’s legislative

future mcapacnatlon of currently qualified employees 2

In defense of its regulatory expansion of the “direct
threat” defense to include risk to self, the Solicitor General
reasons that “[w]hen there is a high probability that an
employee will suffer serious injury or death in the near future
because of his performance of the job, there is a significant
risk that the employee will not be able to perform the
essential functions of the job on an on-going basis.? This

%! For example, the Senate Judiciary Report on the ADA underscores
this present ability requirement, stating that “[t]he term ‘qualified’ refers
to whether the individual is qualified at the time of the job action in
question; the mere possibility of future incapacity does not by itself render
the person not qualified.” S. Rep. No. 101-116 at 26.

%2 For the statement of this principle in the regulations implementing
the employment provisions of the ADA, see 29 C.F.R. § 1630.2(r) ("The
determination that an individual poses a 'direct threat' shall be based on an
individualized assessment of the individual's present ability to safely
perform the essential functions of the job."); see also id. pt. 1630, app. §
1630.2(r) ("Determining whether an individual poses a significant risk of
substantial harm to others must be made on a case by case basis. The
employer should identify the specific risk posed by the individual."). For
the similar statement in the regulations implementing the public
accommodations provisions of the ADA, see 28 C.E.R. § 36.208(c)
(2000); id. pt. 36, app. B § 36.208.

> Brief of the U.S. in Support of the Petition for Certiorari at 14-15;
see also Brief of the U.S. and the EEOC at 16-17 ("When there is a high
probability that an employee will suffer serious injury or death in the near
future...there is necessarily a related risk that the employee will miss work
due to injury.").
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rationale is at direct odds with the text and spirit of the ADA,
which prohibits consideration of possible future work
limitations in determining a covered worker’s current
qualifications and ability to do the job.

The very facts of this case make the point, and reveal
the inaccuracy of Chevron’s assessment of the risk to
Echazabal. Despite its litigation position that Echazabal
faced the near-certainty of imminent death in its refinery,
Chevron’s withdrawal of an offer of employment was based
on its examining physician’s conclusions about “what might
happen” through Echazabal’s exposure to workplace toxins.*
'In fact, nothing happened, and Echazabal continued to work
without incident or deterioration in his health for an
additional four years following Chevron’s initial rejection of
him due to high liver enzyme levels, and for several
additional months after Chevron’s final decision to withdraw
employment for the same reason, until Irwin refused him
continued employment as well.* There is no real dispute that
Echazabal is qualified to perform the actual elements of the
job nor is there any evidence in the record that his past
consistent ability to perform his job, including in the years
since Chevron used a liver enzyme test to disqualify him, has
deteriorated into a current inability to work.

Congress’ decision to limit the direct threat defense to
situations where there is a significant risk of substantial harm
to others in no way compromises an employer’s legitimate
interest in a sound, productive workforce. In the rare
situation in which an individual’s disability currently

* Deposition of William Saner, J.A. at 145,

» The analogy cited in Chevron’s and the Solicitor General’s briefs
comparing this case to that of a carpenter with narcolepsy is inapposite.
In the latter, the carpenter is currently symptomatic with a condition that
currently renders him unable to do the job (and likely also poses a threat
to others).
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compromises the ability to perform a job’s essential functions
— the construction worker with vertigo who loses his balance
at heights, for example — that person is not a qualified
individual with a disability and a refusal to hire is not
discriminatory. That simply is not the situation in this case.

B. The ADA Requires Primary Reliance on
Reasonable Accommodations Rather Than
Exclusions to Address the Needs of
Individuals with Disabilities.

Chevron’s citation to a section of the House Judiciary
Committee’s report on the ADA, stating “that an employer
would have an obligation to provide a reasonable
accommodation to protect the health of ‘a person...employed
as a painter [who] is assigned to work with a unique paint
which caused severe allergies, such as skin rashes or
seizures,” such as by reassignment to a different job™?¢
provides no support for its advocacy for creation of a threat-
to-self defense. To the contrary, the House report
underscores a central defect in Chevron’s reliance on any
form of a “direct threat” defense — its complete failure to
explore, let alone offer, a reasonable accommodation to
reduce or eliminate any special threat it believed its work
environment posed for Echazabal.

The ADA defines a “direct threat” to mean “a
significant risk to the health or safety of others that cannot be
eliminated by reasonable accommodation.” 42 U.S.C.
§12111(3) (emphasis added). Chevron’s portrayal of the
source of the threat as a criterion of the job — the “ability” to
withstand exposure to toxic chemicals” — fails to

%6 Brief of Petitioner at 38, citing H.R. Rep. Pt. 3, 1 Leg. Hist 469.

%7 Contrary to Chevron’s representations, the relevant job description
does not identify the ability to tolerate exposure to liver-damaging
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acknowledge its reasonable accommodation obligation. As
the House Judiciary Committee noted at the ADA’s adoption:

If a person with a disability applies for a job and
meets all selection criteria except one that he or she
cannot meet because of a disability, the
criterion...must be carefully tailored to measure the
actual ability of a person to perform an essential
function of the job... If the legitimate criterion can be
satisfied by the applicant with a reasonable
accommodation, then the reasonable accommodation
must be provided under Section 102(b)(5) [42 U.S.C.
§ 12112(b)(5)].

H.R. Rep. No. 101-485, pt. 3, at 32, reprinted in 1990
U.S.C.C.A.N. 445, 454-55. With the insufficiency even of
the addition of a threat-to-self defense to excuse its
discrimination, Chevron also would have this Court delete
from the statute’s text the remaining half of the direct threat
definition.

According to the testimony of Dr. Marion Joseph
Fedoruk, who is board certified in occupational medicine,
preventive medicine, industrial hygiene and toxicology, a
number of the air quality tests that Chevron conducted of the
coker area of the Chevron refinery revealed nondetectable
levels of hydrocarbons. Affidavit of Marion Joseph Fedoruk,
q 13, Joint Appendix at 103. However, were Echazabal, or
any other employee, to work in the presence of the
concentrations of toxic materials such as that to which

chemicals as an actual job requirement. See J.A. at 65-66. Regardless,
under the ADA, such “screening criteria” are acceptable only as long as
they address an applicant’s current ability to do the job, see discussion in
11.C., supra, and at all times in question in this case Echazabal had the
current ability to work in Chevron’s refinery.
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Chevron’s industrial hygienist Charles Nyeholt testified, the
use of proper respiratory and other protective equipment
would be mandated by California OSHA regulations.
Affidavit of Marion J. Fedoruk, §21, Joint Appendix at 107.
In the presence of dangerous chemicals, “[t]he use of
respirators and appropriate personal protective equipment and
work practices would eliminate the lead hazard for any

rker, including Mr. Echazabal.” Id.*

Contrary to its obligation under the ADA, Chevron
never considered an alternative to excluding Echazabal from
employment. There was no apparent consideration of the
extent to which the wide range of respiratory protections
available would eliminate or reduce to a negligible level any
theoretical risk to which Echazabal would be exposed. A
huge corporation with numerous plants and operations in
which exposure to potentially toxic materials varied
significantly with a particular job,” Chevron nonetheless
apparently never contemplated offering Echazabal a different
position either in its El Segundo Refinery or elsewhere.

In the context of a direct threat defense, the burden is

% Even if any of the materials did represent a clinically significant risk
of hepatic injury to Echazabal - which Echazabal’s expert witnesses
unequivocally refute -~ "given the protective clothing that is available and
is worn, the theoretical risk of hepatic injury to Mr. Echazabal based on a
potential exposure to these substances is insignificant." Affidavit of
Marion J. Fedoruk, M.D., ] 25, Joint Appendix at 108. See also 26,
Joint Appendix at 109 ("[T]he adverse health effects of many exposures
can be adequately controlled through the use of personal protective
equipment, such as the use of respirators, other equipment, and following
proper work practices.").

* The task identified by Nyeholt, Chevron’s environmental hygienist,
as involving extreme levels of exposure to lead, was not one that ever had
been or would be performed by Echazabal, and in fact was performed by
a contract employee. Affidavit of Marion J Fedoruk, M.D., { 21, Joint
Appendix at 107.
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on Chevron to demonstrate that no reasonable
accommodation is possible before refusing to allow
Echazabal to move from a contractor position to a direct
employment relationship. Chevron cannot avoid this
responsibility by claiming that Echazabal never asked for an
accommodation. See, e.g., Hendricks-Robinson v. Excel
Corp., 154 F.3d 684, 694 (7" Cir. 1998) ("A request as
straightforward as asking for continued employment is a
sufficient request for accommodation.”).

The only option Chevron entertained when it learned
of Echazabal’s elevated enzyme test results was to exclude
him from any employment altogether, without income or
benefits. Chevron’s insistence that this decision was
motivated by the ADA’s purpose “to bring persons with
disabilities into the economic and social mainstream of
American life,” to ensure that people like Echazabal “enjoy
‘full participation’ in the workplace on an ongoing basis” and
have “every ‘opportunity to compete on an equal basis,’ to
enjoy ‘independent living,” and to achieve ‘economic self-
sufficiency,”” rings hollow. Brief of Petitioner at 39-40,
citing 42 U.S.C. §§ 12101(a)(8), 12101(a)(7)-(9).

III. POTENTIAL COSTS ASSOCIATED WITH THE
EMPLOYMENT OF INDIVIDUALS WITH
DISABILITIES ARE RELEVANT UNDER THE
ADA ONLY TO THE EXTENT THAT THEY
CONSTITUTE AN UNDUE HARDSHIP IN
PROVIDING A REASONABLE
ACCOMMODATION.

With a complete absence of evidence to support its
alarmist claims, Chevron paints a picture of broad economic
consequences that would result from the hiring of Echazabal
or those with a similar condition. Chevron’s list of harms
includes the need to use temporary or new workers to replace
Echazabal, a consequent loss of efficiency, “the cost to a
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team culture when even one experienced and valued person
leaves,” lower employee morale, and unnecessary workers
compensation claims. Brief of Petitioner at 22-24.%

In a similar vein, the Solicitor General represents that
“individuals [such as Echazabal] typically would not be able
to perform the job on an ongoing, long-term, and reliable
basis. Employers would then bear the costs and disruption of
filling the gap left by sick or deceased workers.” Brief of the
United States and the EEOC at 22. Regardless of how these
theoretical costs are characterized, WS
about the costs of allowing individuals with disabilities to
work merit no more consideration than would generalized
assertions about an individual’s status as a qualified
individual with a particular disability.

Arguments such as those advanced in this case have
been a hallmark of the exclusion of individuals with severe
impairments.** Acceptance of arguments about costs and
other administrative difficulties generated in the event of an
employee’s future inability to work would be at odds with the
EEOC’s own regulations, which provide that decisions about
hiring or retaining a worker with a disability must be based
“on an individualized assessment of the individual’s present
ability to safely perform the essential functions of the job.”
29 C.F.R. § 1630.2(r). In fact, EEOC regulations further

% Chevron also cites to a fear of violating OSHA, and other possible
civil and criminal liabilities. Brief of Petitioner at 24-27. The problem
with this argument is that it relies on a serious misrepresentation of the
facts of this case - there is in fact no sound evidence that Echazabal was
at any risk of imminent, serious harm in the refinery, any more were other
workers. Moreover, OSHA and CDC guidelines require the employer to
ensure that the workplace is safe for all workers, not to exclude those
such as Echazabal who can be protected from harm while keeping their
jobs.

3! See Ann Hubbard, Understanding and Implementing the ADA’s
Direct Threat Defense, 95 Nw. U. L. Rev. 1279 (2001).
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state that employment decisions “should not be based on
speculation that the employee may become unable [sic] in the
future or may cause increased health insurance premiums or
workers compensation costs.” 29 C.F.R. app. § 1630.2(m).
ost arguments, particularly when offered with no evidence
to support them, could justify the exclusion of virtually any
individual with a disability, as many such individuals at least
in theory are more likely to experience a worsening of health
or an on-the-job accident than an individual without such
impairments. The executive with cancer in remission, or a
genetic marker for cancer, for example, is more likely than
one without this history to have cancer in the future and a
consequent interruption of a business schedule; the individual
with AIDS that currently is controlled by antiretroviral
therapy could develop resistance to that treatment and
experience a temporary interruption in health and the ability
to work.

Congress anticipated this rationale against hiring
individuals with disabilities, and responded not only by
limiting the scope of the direct threat defense, but also by
restricting consideration of employer costs under the ADA to
those that constitute an “undue hardship” in the provision of a
presently necessary reasonable accommodation.®? This
requirement furthers “[t]he underlying premise of [Title
I]...that persons with disabilities should not be excluded from
job opportunities unless they are actually unable to do the
job.” H.R. Rep. No 101-485, pt. 3, at 31 (1990), reprinted in
1990 U.S.C.C.A.N. 445, 454. The House Judiciary
Committee emphasized that “[t]he requirement that job
criteria actually measure skills required by the job is a critical

2 See 42U.S.C. § 12112(b)(5)(A)it is a form of discrimination to fail
to provide a reasonable accommodation "unless such covered entity can
demonstrate that the accommodation would impose an undue
hardship..."); 42 U.S.C. § 12111(10) (defining "undue hardship" based on
factors assessing cost and difficulty).
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protection... Discrimination occurs against persons with
disabilities because of stereotypes...and fears about increased
costs and decreased productivity.” Id. (emphasis added).

An “undue hardship” consists of evidence that an
action would impose “significant difficulty or expense” on
the employer, in light of factors that take into account the
overall financial resources of the facilities involved and of the
covered entity; the overall size of the business with respect to
the number of employees and the number and location of its
facilities; and the effect on expenses and resources of the
facility. See 42 U.S.C. §§ 12111(10)(A) and (B)(i)-(iv). As
the EEOC has emphasized in the Enforcement Guidance to
its regulations, ‘[gleneralized-ecrclusions-will not suffice to
support a claim of undue hardship,” but instead “must be
based on an individualized assessment of current
circumstances.”* Speculations about the impact the hiring of
an individual such as Echazabal might have on the morale of
other employees provide no defense to refuse employment or
accommodations to better secure that employment.*

While Congress clearly provided for factoring
employers’ legitimate, documentable interests, including

33 Equal Employment Opportunity Commission, Enforcement
Guidance: Reasonable Accommodation and Undue Hardship Under the
Americans with Disabilities Act, at http://www.eeoc.gov/docs/
accomodation.htm! (Jan. 30, 2002)(emphasis added). See also 29 C.F.R.
pt. 1630 app. 1630.15(d); Stone v. Mount Vernon, 118 F.3d 92, 101 (i
Cir. 1997)(an employer who refuses to hire individuals with disabilities
cannot defend their exclusion as an undue hardship based on speculation
that if it were to hire workers with disabilities it may not have sufficient
staff to perform certain tasks).

3 See EEOC, Enforcement Guidance: Reasonable Accommodation
and Undue Hardship Under the Americans With Disabilities Act at 2
(undue hardship cannot be based on the fact that provision of a reasonable
accommodation might have a negative impact on the morale of other
employees).
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actual costs, into the analysis of what constitutes a reasonable
accommodation, it prohibited employers’ reliance on
unsupported “common-sense” views of possible costs.
Congress had full knowledge that employers’ inclination to
avoid additional risks through the exclusion of those with
disabilities had exacted a far greater, quantifiable cost on
American society as a whole, “cost[ing] the United States
billions of dollars in unnecessary expenses resulting from
dependency and nonproductivity.” 42 U.S.C. § 12101(a)(9).

IV. ANY DIRECT THREAT DEFENSE TO AN ADA
CLAIM MUST BE BASED ON THE BEST
MEDICAL AND SCIENTIFIC EVIDENCE
REASONABLY AVAILABLE TO AN
EMPLOYER AT THE TIME OF THE ADVERSE
EMPLOYMENT ACTION.

A. An Employer Must Rely on the Best
Medical and Scientific Evidence
Reasonably Available to an Objective,
Qualified Professional.

Chevron argues that it relied on the medical opinions
of its doctors and the knowledge of responsible employees
that Echazabal would be seriously harmed or killed by
performing a job in its refinery through exposure to
hepatotoxic chemicals, and that these opinions specific to the
plant helper job represent the best evidence available to it.
Chevron also argues that, consequently, the opinions of
Echazabal’s witnesses, Dr. Marion Joseph Fedoruk and Dr.
Gary Gitnick, both highly credentialed experts in their fields
who flatly refute the opinions of Chevron’s staff, must be
ignored. Chevron’s reach for a standard that limits
permissible evidence on which to exclude a qualified worker
to the evidence, however incomplete or inaccurate, in the
hands of its own employees is far afield of what the ADA and
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the courts interpreting it have required.

This Court was far more exacting in assessing the
quality of evidence necessary to establish the existence of a
direct threat in Bragdon v. Abbott, 524 U.S. 624 (1998) and
in School Board of Nassau County v. Arline, 480 U.S. 273
(1987). In Bragdon, this Court repeated the critical criterion
that any risk assessment be based on the objective evidence
available to those in the health care profession, not simply the
evidence (or lack of it) on hand:

[T]he risk assessment must be based on medical or
other objective evidence ... As a health care
professional, petitioner had the duty to assess the risk
of infection based on the scientific information
available to him and others in his profession. His
belief that a significant risk existed, even if
maintained in good faith, would not relieve him from
liability ... [He] receives no special deference simply
because he is a health care professional. It is true that
Arline reserved “the question whether courts should
also defer to the reasonable medical judgments of
private physicians on which an employer has relied ...
At most, this statement reserved the possibility that
employers could consult with individual physicians as
objective third-party experts.

Bragdon, supra, 524 U.S. at 649-650 (citations omitted)
(emphasis added). Consequently, proof of a direct threat
cannot consist solely of self-serving statements or
assessments by the employer or its agents. Nor did this Court
suggest that “available” evidence could be defined as that
which the employer had on hand at the time of the
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employment action, as Chevron argues.*

The deficiencies inherent in exclusive reliance on the
staff of an employer’s medical services program are manifest.
While the representations of the Association of Occupational
Physicians in their brief on the overall qualifications of those

" in their profession generally may be correct, the presumably
high level of skill typical of certified occupational physicians
is irrelevant to the issue and even the facts of this case. Most
employer screening programs, including the one that
excluded Mr. Echazabal in 1996, are not overseen and staffed
by trained occupational physicians.* Physicians without
training in occupational or preventive medicine can
misdiagnose or “overrely on laboratory screening procedures
which are easier and less time consuming than a thorough
history and clinical evaluation.” Inadequately trained
physicians also “may not accurately evaluate the scientific
limitations on the predictive value of screening procedures.”

The economic considerations that are likely to inform
the staffing of in-house medical screening services also pose
a risk to the independence of an employer’s staff physician:

* The district court consequently erred in accepting Chevron’s
definition of "available" evidence, and this error was the sole basis for its
refusal to consider the affidavits of Echazabal’s expert medical witnesses
which, at the least, should have precluded the grant of summary judgment
to Chevron. J.A. at 174, 186-87.

3 Mark A. Rothstein, Employee Selection Based on Susceptibility to
Occupational Illness, 81 MICH.L.REv. 1379, 1409-1410 (1983)
[hereinafter "Rothstein"]("Of the estimated 10,000 physicians in the
United States practicing occupational medicine, only 800 are certified by
the American Board of Preventive Medicine.").

37 Rothstein, supra, at 1410.

¥
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Even the most knowledgeable and dedicated
occupational physicians may face ethical dilemmas
caused by their conflicting loyalties. Economic
concerns of employers, unfortunately, may outweigh
the health concerns of the patient-employees. In the
context of employee selection, management may
pressure physicians to develop increasingly extensive
medical screening techniques and to supply personnel
departments with medical data for employment
decisionmaking.”

Finally, even independent and skilled certified occupational
physicians cannot overcome the inherent limitation in
employment medical screening, which can be “grossly
inaccurate in attempting to screen for high-risk workers.”*
The facts in this case offer an apt illustration of the
problems in limiting the controlling determination of who can
have or maintain a job to an employer or its agents. Chevron
represents that medical staff experienced in occupational
medicine determined that allowing Echazabal employment in
the refinery would place him at imminent risk of serious
harm or death. In fact, the medical evaluation, the
assessment of risk, and the ultimate decision to exclude
Echazabal from employment with Chevron in 1996 was made
by a former general practitioner with no training in
occupational medicine and little or no experience in
evaluating or treating individuals with chronic liver disease.
Certification of Kenneth J. McGill, J.A. at 36-46. William

¥ Id. at 1410-11.
“Id. at 1417.
! Dr. McGill subsequently spoke to Chevron’s medical director in San

Francisco, who concurred, and then informed Chevron’s human resources
manager, William Saner, of his assessment; Saner in turn withdrew the
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Saner, the Chevron employee who withdrew the offer, did so
without any information that is was more likely than not that
Echazabal’s health condition would deteriorate if he worked
in the refinery.*

Both Dr. Marion Joseph Fedoruk and Dr. Gary
Gitnick flatly dispute the conclusion that Echazabal is at risk
of harm in the refinery and the medical opinion on which that
conclusion was based. Affidavit of Marion J. Fedoruk, M.D.,
99 7-9, 26, 29, J.A. at 101-102, 108-110; Affidavit of Gary
Gitnick, M.D., FA.C.G., [{ 7-14. J.A. at 113-116. In fact,
they authoritatively dismiss the conclusions and speculations
of Chevron’s and Irwin’s employees about Echazabal’s
current health, his general prognosis as an individual with
chronic hepatitis C, and the level of risk to his health through
refinery work as inconsistent with medical or scientific
evidence and as “simply without support in the medical
literature.” See Affidavit of Gary Gitnick, M.D., F.A.C.G,,
11, 14,J.A. at 115-116.

As noted above, the CDC’s Occupational Safety and
Health Guidelines for every chemical Chevron has identified
as present in its refinery and posing a unique risk to
Echazabal also provide Chevron no such support. Any risk
through exposure to chemicals in Chevron’s refineries is a
risk borne by all employees, and all of the guidelines either
state that pre-existing conditions are not a contraindication to
employment or are silent on that point.”

offer of employment to Echazabal. Brief of Petitioner at 10-11.
“ Deposition of William Saner, J.A. at 145.

“Benzene: U.S. Department of Health and Human Services,
Occupational Safety and Health Guideline for Benzene; Potential Human
Carcinogen (1988); Ethylenediamine: U.S. Department of Health and
Human Services/U.S. Department of Labor, Occupational Health
Guideline for Ethylenediamine (1978); Ethylene Glycol: U.S. Department
of Health and Human Services/U.S. Department of Labor, Occupational
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Neither the ADA nor this Court in Bragdon remotely
suggests that “available” evidence on which to rest a
determination of direct threat should be defined so narrowly
as to exclude sound and highly relevant scientific evidence
that was easily available but that the defendant failed to seek,
let alone rely upon.*

B. As An Affirmative Defense to a Charge of
Discrimination Under the ADA, the Burden of
Proving That a Potential or Current Employee
Poses a Direct Threat Always Is On the Employer.

Safety and Health Guideline for Ethylene Glycol (1995); Heptane: U.S.
Department of Health and Human Services/U.S. Department of Labor,
Occupational Health Guideline for Heptane (1978); Inorganic Lead: U.S.
Department of Health and Human Services, Occupational Safety and
Health Guideline for Inorganic Lead (1988); Manganese: U.S.
Department of Health and Human Services/U.S. Department of Labor,
Occupational Health Guideline for Manganese (1978); Naphtha: U.S.
Department of Health and Human Services/U.S. Department of Labor,
Occupational Health Guideline for Naphtha (Coal Tar) (1978);
Naphthalene: U.S. Department of Health and Human Services/U.S.
Department of Labor, Occupational Health Guideline for Naphthalene
(1978); Octane: U.S. Department of Health and Human Services/U.S.
Department of Labor, Occupational Health Guideline for Octane (1978);
Phenol: U.S. Department of Health and Human Services/U.S. Department
of Labor, Occupational Health Guideline for Phenol (1978); Toluene:
U.S. Department of Health and Human Services/U.S. Department of
Labor, Occupational Health Guideline for Toluene (1978); Xylene: U.S.
Department of Health and Human Services/U.S. Department of Labor,
Occupational Health Guideline for Xylene (1978).
http://www.cdc.gov/niosh/chem-inx.html.

“ Dr. McGill conceded that he had not read, nor was he familiar with,
scientific texts which supported his assessment of Echazabal’s medical
condition and the nature of the risk exposure to chemicals in the El
Segundo refinery would cause. In fact, he was unable to describe what
those chemicals are, or the levels at which they become toxic. Deposition
of Dr. McGill, J.A. at 131-33, 139-40.
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As the Solicitor General correctly recognizes, the
standard for maintaining a direct threat defense is a
demanding one, requiring the employer to prove significant
risk of substantial harm to the health or safety of those in the
workplace. Brief of the United States and the EEOC at 25-
27. "If the employee had the burden of disproving any
threat...to establish qualified individual status, the business
necessity and direct threat provision would be rendered
superfluous." Brief of the U.S. and the EEOC at 25.

It is axiomatic that an employer would bear the
burden of proof on what constitutes a defense, rather than a
qualification for protection, under the ADA.* Criteria which
purportedly exclude individuals who pose a direct threat,
which must be "job-related and consistent with business
necessity," are within the sole ability of the employer to
prove. See 29 C.F.R § 1630, App. § 1630.15(b) (noting that
employers with qualification standards based upon safety
must satisfy the direct threat standard “in order to show that
the requirement is job-related and consistent with business
necessity.”).

After essentially conceding this point as to the
employer’s “demanding” burden in proving direct threat, see
Petitioner’s Brief at 33-34, Chevron nonetheless attempts to
argue that Echazabal failed to satisfy his burden to prove that
he is a qualified individual by demonstrating, through
“evidence reasonably available to Chevron when it made its
decision...that he could perform the essential functions of the
job without posing a significant risk of serious injury to
himself or to others.” Brief of Petitioner at 49. Chevron’s
suggestion that Congress would create a demanding direct
threat defense but allow the employer to flip this burden onto

“ A statutorily-designated ‘defense’ for threats to others cannot be
made part of a plaintiff’s case in chief without turning the Act on its
head." Brief of the U.S. and the EEOC at 26.
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the excluded employee simply by characterizing the issue of
direct threat as a “qualification standard” that the plaintiff
must prove defies logic.

It also defies the statute’s terms. The first paragraph
under "Defenses" in the ADA, 42 U.S.C. § 12113(a) states
that "‘[i]t may be a defense to a charge of discrimination
under the Act" that "a qualification standard" that "screen([s]
out or tend[s] to screen out ... an individual with a disability"
is permissible when it "has been shown to be job-related and
consistent with business necessity." (Emphasis added). The
second paragraph under "Defenses," which sets out the
availability of the "direct threat" defense, refers back to and
clarifies § 12113(a) by providing "[t]he term ‘qualification
standards’ may include a requirement that an individual shall
not pose a direct threat to the health or safety of other
individuals in the workplace." 42 U.S.C. § 12113(b).
Congress could not have intended a different assignment of
the burden of proof for paragraph § 12113(a) than for §
12113(b). See also H.R. Report No. 101-485, pt. E, at 42
(1990), reprinted in 1990 U.S.C.C.A.N. 445, 465 (the
employer in an ADA cases is required to "demonstrate that...a
facially neutral qualification standard [that has a]
discriminatory effect on persons with disabilities...is job
related and required by business necessity).

Congress had sound reasons to exclude incorporation
of threat-to-self in the ADA’s direct threat defense. Even
were a threat-to-self-defense available to Chevron, however,
it utterly failed to meet its burden in establishing it. Despite
Echazabal’s present ability to perform the functions of the
job, Chevron failed to offer a reasonable accommodation to
ameliorate any perceived risk or to justify the failure through
concrete evidence of an undue hardship. A fair reading of the
ADA, work safety and public health policies, and the facts of
the case force the conclusion that Chevron violated the ADA
when it excluded Echazabal from employment.
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CONCLUSION

For the reasons set forth above, the decision of the
Court of Appeals should be affirmed.

Respectfully Submitted,

Catherine A. Hanssens™

Jon Davidson

Phillip Mendelsohn

Lambda Legal Defense and Education Fund

*Counsel of Record

Dated: February 1, 2002
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APPENDIX

The American Public Health Association
(“APHA”) is a national organization devoted to the
promotion and protection of personal and environmental
health. Founded in 1872, APHA is the oldest and largest
public health organization in the world, representing over
50,000 public health professionals from more than 50
disciplines. APHA supports the goal of equalization of
opportunities for mentally and physically disabled persons in
every facet of life. In an extensive body of public policy
statements, APHA members have applied their expertise
toward achievement of this goal.

The American Association for the Study of Liver
Diseases ("AASLD") was founded in 1950 to bring together
professionals in the field of hepatology. With a membership
of more than 2,300 physicians, surgeons and researchers,
AASLD serves both its members and the public by increasing
the understanding and knowledge of liver disease, fostering
funding for research, and enhancing education and practice.

The Hepatitis C Action & Advocacy Coalition
(“HAAC”) is a grassroots, volunteer organization of
individuals committed to non-violent, direct action to end the
Hepatitis C crisis. HAAC works to provide access to life-
extending treatments to people with Hepatitis C, foster
effective prevention efforts, encourage sound public health
policies, and ensure adequate funding and resources for the
care, treatment, and prevention of Hepatitis C. HAAC
supports the equalization of opportunities for all disabled
persons, and particularly those living with Hepatitis C, in
every facet of life, including the workplace.
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The Hepatitis C Association (“HCA”) is a non-profit
organization that seeks to educate the public about the
hepatitis C virus (HCV). Through educational programs,
support materials, and the internet, HCA provides factual
information, promotes awareness of hepatitis C, and works to
de-stigmatize the disease. Since the majority of new cases of
hepatitis C arise from substance abuse, HCA focuses its
efforts on educating clinicians in methadone clinics and
patients in recovery. HCA is concerned that lack of
understanding of hepatitis C may lead to unjustified
discrimination against those living with HCV.

The Hepatitis C Outreach Project (“HCOP”) is a
national, non-profit educational organization dedicated to
helping those whose lives are affected by the hepatitis C
virus. HCOP’s mission is to inspire, support and enhance
community efforts toward prevention awareness, education,
and treatment of hepatitis C and to promote organ donation.
HCOP seeks to develop partnerships resulting in good public
decision-making based on accurate information regarding
hepatitis C. HCOP is vitally concerned that people living
with hepatitis C be able to lead as normal a life as possible
and not be subjected to discrimination in employment,
housing or access to services.

Lambda Legal Defense and Education Fund, Inc.
("Lambda") is a national non-profit legal organization
dedicated to the civil rights of lesbians, gay men and people
with HIV/AIDS through impact litigation, education and
public policy work. Founded in 1973, Lambda is the oldest
and largest legal organization addressing these concerns. In
1983, Lambda filed the nation’s first AIDS discrimination
case. Lambda has appeared as counsel or amicus curiae in
scores of cases in state and federal courts on behalf of people
living with HIV or other disabilities, including, in part,
Albertsons, Inc. v. Hallie Kirkingburg, 119 S.Ct. 2162
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(1999); Cleveland v. Policy Management Systems, Inc., 119
S.Ct. 1597 (1999); Bragdon v. Abbott, 118 S.Ct. 2196
(1998); Doe & Smith v. Mutual of Omaha Insurance Co., 179
F.3d 557 (1999), cert denied 120 S.Ct. 845 (2000); School
Bd. for Nassau Cty. v. Arline, 107 S.Ct. 1123 (1987); Chalk
v. U.S. District Court 814 F.2d 701 (9th Cir. 1988); Raytheon
v. Fair Emp. & Housing Comm'n, 212 Cal. App. 3d 1242
(1989); McGann v. H&H Music Co., 946 F.2d 401 (5" Cir.
1991); Gonzales v. Garner Food Services, Inc., 89 F.3d 1523
(11" Cir. 1996), cert. denied; Wood v. Garner Food Services,
Inc., 117 S.Ct. 1822 (1997); and Mason Tenders Dist.
Council Welfare Fund v. Donaghey, Civ. Action No. 93-
1154, 1993 WL 596313, 2 A.D. Cases 1745 (S.D.N.Y. Nov.
19, 1993). Lambda is particularly familiar with unique
barriers confronting persons with HIV and other stigmatized
disabilities who are excluded from the workplace on the basis
of exaggerated fears about their health status and related costs
of employing them.
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THE AMERICANS WITH DISABILITIES ACT [SaNGEY
py Hosted by Georgetown University Law School’s Supreme Court Institute and

the Bazelon Center for Mental Health Law LAW
Washington D.C., February 22, 2002 ‘

AMICUS CURIAE (FRIEND OF THE COURT) BRIEFS
IN SUPPORT OF MARIO ECHAZABAL

¢ Twenty-two national organizations* tepresent people with various types of disability. As such, they “are
intimately familiar with the role that paternalism has played in the lives of people with disabilities.” They express
concern that affirmation of “Chevron’s protectionist arguments” would support limitation in other contexts of
“the ability of people with disabilities to be full, participating members of their communities, contrary to the
primary goal of the ADA.” In addition to supporting the respondent’s arguments that “threat to self” does not
justify exclusion, the brief argues that to lower the standard for evaluating any medical judgments related to an
employee’s qualifications to perform a job, as proposed by Chevron and its amici, “would frustrate the purposes
of the ADA” by giving an employer’s doctors “virtually unreviewable discretion to exclude individuals with
disabilities from the workplace.” A link to the brief is at www.bazelon.org/echazabal html

* The 22 organizations are: American Association of People with Disabilities, AARP, American Council of the Blind,
American Diabetes Association, ADAPT, Brain Injury Association of America, Disability Rights Education and Defense
Fund, Epilepsy Foundation, HalfthePlanet Foundation, Bazelon Center for Mental Health Law, Legal Aid
Society—Employment Law Center, National Alliance for the Mentally IIl, National Association of the Deaf Law Center,
National Association of Developmental Disabilities Councils, National Association of Protection and Advocacy Systems,
National Association of Rights Protection and Advocacy, National Council on Independent Living, National Mental
Health Association, National Mental Health Consumers’ Self-Help Clearinghouse, Polio Society, The Arc of the United
States and United Cerebral Palsy Association.

¢ The National Council on Disability writes on the basis of its deep understanding of the ADA’s origins,
purpose and implementation. NCD is an independent federal agency whose members are appointed by the
President and confirmed by the Senate. It was instrumental in creating the legislative record that Congress
considered in enacting the ADA and has monitored its implementation over two decades. Reversing the circuit
court’s ruling, NCD contends, would endorse “the assumption that people with disabilities are not competent to
make informed, wise, or safe life choices,” which is “the most long-standing and insidious aspect” of the
discrimination that is banned by the ADA. In passing the ADA, the brief points out, Congress replaced the
“medical model” focusing on an individual’s infirmity with the civil rights model it had applied to African
Americans and women. Under the ADA, “health and safety concerns are reviewed in the context of employer
defenses” (especially as regards danger to other employees) and “are 7ot an appropriate part of the analysis of
whether a person is a ‘qualified individual with a disability.” Brief at

www.its.uiowa.edu/law/press /2002 /Echazabal_amicus.htm

@ The American Civil Liberties Union brief reviews the history of paternalism as exclusionary, illustrated by

historic cases supporting
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INTEREST OF THE AMICI CURIAE

This brief is filed on behalf of the American Association of
People with Disabilities (“AAPD”), AARP, the American
Council of the Blind (“ACB”), the American Diabetes
Association (“ADA”), ADAPT, the Brain Injury Association of
America, the Disability Rights Education and Defense Fund,
(“DREDF”), Epilepsy Foundation®, HalfthePlanet Foundation,
the Judge David L. Bazelon Center for Mental Health Law, the
Legal Aid Society—-Employment Law Center (“LAS-ELC”),
the National Alliance for the Mentally Ill (“NAMI”), the

! No counsel for any party had any role in authoring this brief, and no
persons other than the amici curiae and their counsel made any monetary
contribution to its preparation or submission. Written consents from the
parties to the filing of all amicus briefs are on file with the Clerk of the
Court.




2

National Association of the Deaf Law Center, the National
Association. of Developmental Disabilities Councils
(“NADDC”), the National Association of Protection and
Advocacy Systems (“NAPAS”), the National Association of
Rights Protection and Advocacy (“NARPA”), the National
Council on Independent Living (“NCIL”), the National Mental
Health Association, the National Mental Health Consumers’
Self-Help Clearinghouse, the Polio Society, The Arc of the
United States (“The Arc”), and the United Cerebral Palsy
Associations, Inc. (“UCP”). These organizations have worked
for years on behalf of persons with disabilities and have
brought, supported, or participated in numerous lawsuits on
behalf of such persons. They all have strong institutional
interests in the correct interpretation of the Americans with
Disabilities Act (“ADA”) and in vindicating the principles of
equality and fair opportunity embodied in that Act. Their
interests are described in more detail in the Appendix to this
brief.

With particular reference to this case, the amici
organizations are intimately familiar with the role that
paternalism has played in the lives of people with disabilities.
For too long people with disabilities were considered
incompetent to direct their own lives. The hallmark of the
ADA is the recognition that people with disabilities can live
independent lives. Key to this principle is the right to make
decisions about risks that are worth taking. That is why the
ADA does not allow employers to decide which jobs are too
risky for people with disabilities. If Chevron's protectionist
arguments were to prevail here, they could also be raised in
other contexts to limit the ability of people with disabilities to
be full, participating members oftheir communities, contrary to
the primary goal of the ADA.
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INTRODUCTION

This case presents the question whether Title I of the
Americans with Disabilities Act of 1990, 42 U.S.C. ch. 126,
subch. I, §§ 1210112117, permits an employer to defend the
refusal to hire or retain an employee who is a person with a
“disability” (as defined in the Act) by proving that the
conditions of employment pose a “direct threat” to the health or
safety of that person. One of the provisions that addresses
employers’ defenses expressly states that “[tlhe term
‘qualification standards’ may include a requirement that an
individual shall not pose a direct threat to the health or safety
of other individuals in the workplace,” Section 103(b) of the
ADA, 42U.S.C. § 12113(b), and that provision conspicuously
fails to mention direct threats to the health or safety of the
individual employee. The EEOC regulation at issue in this
case, however, provides that “[t]he term ‘qualification standard
may include a requirement that an individual shall not pose a
direct threat to the health or safety of the individual or others in
the workplace.” 29 C.F.R. § 1630.15(b)(2) (emphasis added).

Amici are concerned at the prospect of employers
terminating and declining to hire otherwise qualified persons
with disabilities on the ground that the job may pose a “direct
threat” to the health or safety, not of other employees,
customers, or others in or around the workplace, but of the
individual himself or herself. The danger is not simply that
employers will use safety as a cover for unwillingness to
employ persons with disabilities based on prejudice (although
that danger exists). Employers may also, in an excess of
concern for the individual, exclude the person “for his or her
own good,” when the individual has a very different
understanding and view about what is best for himself or
herself. In addition, employers may conclude that employing
a particular individual with a particular kind of disability—
regardless of his or her knowledge, skills, experiences, and
abilities—will add to their costs, whether in terms of
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anticipated impact on employee morale, efficiency, increased
workers’ compensation insurance payments, or other costs, and
want to exclude the individual from the job for that reason.
These assessments will often be unsound, if only because of the
uncertainties of prediction. Even if based on acceptable
evidence, however, these judgments may unfairly and
inappropriately exclude individuals from jobs they are fully
capable of performing.

In amici’s view, the ADA addresses these dangers and
imposes significant restraints on the extent to which employers
may exclude employees or potential employees with disabilities
for such health or safety reasons. As recognized through the
legislative history, the ADA marked a major shift in public
policy relating to disability, from dependence to independence,
from social welfare to civil rights.? Essential to this shift is the
concept of self-determination.® As people with disabilities
know all too well, the “road to discrimination is paved with
good intentions.™  Amici agree that employers have a
legitimate interest in worker health and safety issues. But the
overarching

i ce—both for their own
benefit and for the benefit of society. Permitting employers to

“exclude them unnecessarily whenever there is a concern about

% See H.R. Rep. No. 101-485, pt. 3 at 25-26 (1990). “Federal disability
programs reflect an overemphasis on income support and an underemphasis
on initiatives for equal opportunity, independence, prevention and self-
sufficiency.” 135 Cong. Rec. $10793 (Sept. 7, 1989) (statement of Sen.
Biden).

? “Living independently and with dignity means opportunity to partici-
pate fully in every activity of daily life * * *. The ADA offers such
opportunity to persons with disabilities.” 136 Cong. Rec. $9695 (daily ed.
July 13, 1990) (statement of Sen. Dole).

# 135 Cong. Rec. S10717 (daily ed. Sept. 7, 1989) (statement of Sen.
Kennedy).
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endangering their health deprives them of the dignity of making
rational choices concerning their own lives, deprives society of
their productive labor, and shifts to taxpayers, charities, or
family members the costs of providing for them.

SUMMARY OF ARGUMENT

Amici support the arguments in the Brief for Respondent and
will not repeat those arguments. This brief addresses three
issues raised by the case or by amici supporting Chevron that
are of general importance to the disability community.

First, an individual may be a “qualified individual with a
disability”—and therefore entitled to ADA protection from
discrimination—even if performing the job in question would
pose a direct threat to his or her health or safety. An individual
is a “qualified individual with a disability” under the ADA ifhe
or she “can perform the essential functions of the employment
position” in question. Section 101(8) of the ADA, 42 U.S.C.
§ 12111(8). Under the relevant EEOC regulations, a job
“function” is a performance-related task that employees are
required to perform. See, e.g., 29 C.F.R. § 1630.2(n). An
individual’s ability to perform essential job functions without
risk to his or her safety is neither a job function nor an
otherwise required element of the term “qualified individual
with a disability.” Whether or not “threat to self” has a place
elsewhere in the statute (and amici do not believe it does), it
does not fit here.

Second, amici agree with Mr. Echazabal that “direct threat
to self” is not a defense to liability under Section 103(a) of the
ADA, 42 US.C. § 12113(a), and that Section 103(a) permits
employers to exclude qualified individuals with disabilities
from an employment position based on neutral qualification
standards, only if they meet the stringent test of being job-
related and consistent with business necessity. It is important
to add, however, that an employer may exclude a qualified
individual with a disability only if no “reasonable
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accommodation” is available that may mitigate the impact of
such neutral standards on the particular individual with a
disability. Such accommodations are to be determined on a
case-by-case basis, and may require an employer to modify a
neutral qualification standard if such modification does not
impose an “undue hardship” on the employer. This important
protection for persons with disabilities should not be
overlooked.

Third, amici urge this Court not to lower the standard for
evaluating medical judgments concerning “threat to self” or
concerning any medical judgments that may be relevant to the
satisfaction of neutral qualification standards, as a group of
amici in support of Chevron, consisting of three occupational
medicine groups, propose. The occupational medicine groups
argue that an “employer should not be required, on pain of
being held liable for violating the ADA, to second-guess the
facially reasonable opinions of competent physicians.” Brief
for Amici Am. Coll. of Occupational & Envtl. Med. etal. at 11.
The “facially reasonable” standard that the occupational
medicine groups propose does not adhere to rulings by both the
EEOC and this Court that employers must rely on “objectively
reasonable” medical evidence when they decide whether an
individual is a “threat” for purposes of the ADA. 29 CF.R.
§ 1630.2(r); Bragdon v. Abbort, 524 U.S. 624 (1998).
Lowering the standard to “facially reasonable” judgments
would frustrate the purposes of the ADA by giving the medical
experts on whom employers rely virtually unreviewable
discretion to exclude individuals with disabilities from the
workforce. To the extent that the Court addresses the evidence
required to establish “threat to self” at all, it should not set forth
a lower standard than the “objectively reasonable” standard that
both it and the EEOC have already adopted.
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ARGUMENT

I. An Individual May be “Qualified” Fox a Job Even If
Performing the Job Poses a Direct Threat to His or
Her Health or Safety.

Under the ADA, an individual with a disability is a
“qualified individual with a disability,” and therefore entitled
to protection from discrimination, if he or she “can perform the
essential functions of the employment position that such
individual holds or desires.” Section 101(8), 42 U.S.C.
§ 12111(8). Chevron seeks to alter this standard, arguing that
an individual is not a “qualified individual with a disability” if
he or she “cannot perform the essential functions of a job
without exacerbating a serious medical condition.” Pet. Br. at
43. That added restriction—which conflates essential job
functions with concerns about an individual’s safety—is
inconsistent with the ADA. It is not an essential job function
to be able to perform the job without risk to one’s own health
or safety. Such concerns do not affect an individual’s
entitlement to ADA protection.

A. An Employee Is a “Qualified Individual With a
Disability” If He or She Can Perform the Essential
Functions of a Job, Even If that Performance Risks
His or Her Health or Safety.

Chevron and several of its amici argue that a person is nota
“qualified individual with a disability” under § 101(8) of the
ADA, 42 U.S.C. § 12111(8), if employment at the job in
question would pose a direct threat to that person’s health or
safety. E.g., Pet. Br. at 42, That argument, if correct, would
shift the burden of proof from the employer to the employee.
That argument, however, is not correct. The ability to perform
job functions without risk to one’s health is not itself an
essential job function and therefore does not affect a person’s
entitlement to ADA protection.
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The plain text of the ADA directly supports this conclusion.
TitleIofthe ADA prohibits employment discrimination against
a “qualified individual with a disability,” Section 102(a), 42
U.S.C. § 12112(a). Such an individual is defined as an
individual “who, with or without reasonable accommodation,
can perform the essential functions of the employment position
that such individual holds or desires.” Section 101(8), 42
U.S.C. § 12111(8) (emphasis added).’ The Act does not
provide that an individual with a disability is qualified only if
he or she can perform essential job functions without risk to his
or her health or safety.

The EEOC regulations concerning the ADA clarify the
intended scope of essential job functions. The regulations state
that the “essential functions™ of a job are “the fundamental job
duties of the employment position the individual with a
disability holds or desires,” rather than “the marginal functions
of the position.” 29 C.F.R. § 1630.2(n)(1). See also29 C.F.R.
pt. 1630 App. § 1630.2(n) (“essential functions are those
functions that the individual who holds the position must be
able to perform”); JA 209, 226 F.3d at 1071 (“Job functions are
those acts or actions that constitute a part of the performance of
the job.”). Therefore, job “functions” are those “duties” that
employees “must be able to perform.” The EEOC regulations

* Notably, this standard is written in the present tense (i.e., “can
perform”), indicating that job qualifications are to be determined based on
qualifications at the time of the employment decision, not qualifications
after the individual has performed the job for some time. See 29 C.F.R. pt.
1630 App. § 1630.2(m) (“[t]he determination of whether an individual with
a disability is qualified * * * should be based on the capabilities of the
individual with a disability at the time of the employment decision, and
should not be based on speculation that the employee may become unable
in the future); S. Rep. No. 101-116, at 26 (1989) (“The term ‘qualified’
refers to whether the individual is qualified at the time of the job action in
question; the * * * possibility of future incapacity does not by itself render
the person not qualified.”); H.R. Rep. No. 101-485, pt. 2, at 55 (1990)
(same).
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add that “[a] job function may be considered essential for any
of several reasons,” including (i) that “the reason the position
exists is to perform that function,” (ii) “the limited number of
employees available among whom the performance of that job
function can be distributed,” and (iii) that “[t]he function may
be highly specialized.” 29 C.F.R. § 1630.2(n)(2). Other
evidence of which job functions are essential includes “[t]he
amount of time spent on the job performing the function.” Id.
§ 1630.2(n)(3). All of these regulations view job “functions”
as the tasks required to perform a job, and none logically
includes safety concerns as an independent job function. This
conclusion is confirmed by the House and Senate reports
concerning the ADA, which distinguish between safety
concerns and job qualifications and state that it is “critical that
paternalistic concerns for the disabled person’s own safety not
be used to disqualify an otherwise qualified applicant.” S.Rep.
No. 101-116, at 38 (1989); H.R. Rep. No. 101-485, pt. 2, at 72
(1990) (same).

Chevron argues that despite the EEOC regulations and
legislative history, Mr. Echazabal is nonetheless not a
“qualified individual with a disability” because working at the
Chevron refinery risks harm to his health. Pet. Br. at 43. That
distinction, which seeks to transform concerns for Mr.
Echazabal’s safety into a job qualification, is mere “word play.”
International Union v. Johnson Controls, Inc., 499 U.S. 187,
207 (1991) (““It is word play to say that “the job” at Johnson
[Controls] is to make batteries without risk to fetuses in the
same way “the job” at Western Air Lines is to fly planes
without crashing.’”) (quoting the court of appeals, which was
referring to the facts of Western Air Lines, Inc. v. Criswell, 472
U.S. 400 (1985)) (citation omitted). The essential function of
Mr. Echazabal’s job in Chevron’s coker unit was to “extract
usable petroleum products from the crude oil that remains after
other refining processes.” JA 209, 226 F.3d at 1071. At no
time was Mr. Echazabal unable to perform that function. See
JA 211, 226 F.3d at 1072 (Chevron “has never contended that
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the risk Echazabal allegedly poses to his own health renders
him unable to perform [job] duties.”). It would defy logic to
argue that an individual cannot perform the essential functions
of a job that he has satisfactorily performed for many years.
Chevron’s stated concern was for Mr. Echazabal’s health, not

“Tis abilt e refinery job.
Underthe ADA, that concern is for Mr. Echazabal—and not his
employer—to evaluate.

Chevron’s resort to dictionary definitions is therefore
irrelevant, given that the ADA defines the relevant term—
“qualified individual with a disability”—for purposes of the
Act. Moreover, Chevron’s first definition of “qualified,”
meaning “‘fitted’ by ‘endowments * * * for a given purpose,’”
Pet. Br. at 44 (citation omitted), does not render “safety to self
in the performance of a job” into a job function. Mr. Echazabal
was “fitted” for employment with Chevron because, given his
lengthy service in the coker unit, he had demonstrated that he
had the necessary “endowments” to do that job. See Brief for
the United States and the EEOC as Amici Curiae at 24-25.

Chevron’s second dictionary definition—which defines
“qualified” as “‘having complied with the specific requirements
[for] employment’”—is similarly inapposite. Pet. Br. at 45
(citation omitted). Chevron argues that an employer may
choose to require safety to self as a job qualification, and that
“[t]here is no sign that Congress meant to preclude an employer
from stipulating that an element of each essential function of a
position is the ability to perform it safely.” Id In fact, the
ADA does not permit employers to “stipulat[e]” which job
functions are essential, but merely permits “consideration” of
an employer’s view thereof. Section 101(8), 42 U.S.C.

® See S. Rep. No. 101-116, at 28 (1989) (“[I]t would be a violation of
this legislation if an employer were to limit the duties of an individual with
a disability based on a presumption of what was best for such individual. ”)
H.R. Rep. No. 101-485, pt. 2, at 58 (1990) (same).
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§ 12111(8). To allow an employer’s preference for job
performance that does not pose a safety risk to the employee to
determine which job functions are essential would render
meaningless the requirement that employers only be permitted
to require that individuals with disabilities be able to perform
“essential” job functions. See JA 209,226 F.3d at 1071 (“[A]n
employer may not turn every condition of employment which
it elects to adopt into a job function * * * merely by including
it in a job description.”).

The cases cited by Chevron do not rebut this conclusion.
For example, Chevron relies upon Koshinski v. Decatur
Foundry, Inc., 177 F.3d 599 (7th Cir. 1999). Pet. Br. at 46.
But in Koshinski the plaintiff admitted that, at the time of the
employment decision, he “could no longer operate the cupola”
(a blast furnace), which his job required. 177 F.3d at 602-03.
That holding is not relevant where, as here, the individual with
a disability is physically capable of performing the essential
functions ofthe job in question.” Similarly, in EEOC v. Amego,
Inc., 110 F.3d 135 (1st Cir. 1997), which involved a suicidal
individual who suffered from depression and whose job
required her to administer medication to patients, the court
found that the individual’s disability prevented her from
“perform[ing] an essential function” of her job—“overseeing
and administering medication”—and that “[wlhere those
essential job functions necessarily implicate the safety of
others, plaintiff must demonstrate that she can perform those
functions in a way that does not endanger others.” Id. at 144.
That decision is inapplicable where, as here, the employee can
perform all of the tasks that the job requires, and where such
performance is not alleged to affect the safety of others. See

7 The court in Koshinski indicated that it might have reached a contrary
result under these circumstances, as, for example, “[i}t would be hard to
imagine * * * that a court would sanction an employer’s decision to fire a
qualified employee simply because his degenerative heart disease makes a
future heart attack inevitable.” Id. at 603.
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also, e.g., Turco v. Hoechst Celanese Corp., 101 F.3d 1090,
1093-94 (5th Cir. 1996) (worker with diabetes employed in
position requiring “walking,” “climbing,” and “good
concentration” not qualified because he could “hardly walk,”
“couldn’t climb,” and “lost his concentration™).

Therefore, under the ADA an individual may be a “qualified
individual with a disability” regardless of whether he or she can
perform the job in question without posing a risk to his or her
own safety.

B. In Section 101(8) of the ADA, Congress Declined to
Follow the Rehabilitation Act Regulations That
Included “Health” of the Individual in the Definition
of an “Otherwise Qualified Individual with a
Disability.”

Chevron argues that the ADA definition of a “qualified
individual with a disability” must parallel the definition of an
“otherwise qualified individual with a disability” under
Section 504 the Rehabilitation Act, 29 U.S.C. § 794. Pet. Br.
at 47. Chevron further argues that because regulations
interpreting the Rehabilitation Act state that an individual is not
qualified if he or she cannot “perform the essential functions of
the position in question without endangering the health and
safety of the individual or others,” 29 C.F.R. § 1614.203(a)(6),
such a safety requirement should also be imposed on
individuals claiming ADA protection. Pet. Br. at 47. That
argument is not supported by the text of the ADA or by the
applicable EEOC regulations, which were drafted affer the
Rehabilitation Act regulation in question but do not define
“qualified individual with a disability” to include health or
safety considerations.

As discussed above, under the ADA a “qualified individual
with a disability” is “an individual with a disability who, with
or without reasonable accommodation, can perform the
essential functions of the employment position that such
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individual holds or desires.” Section 101(8), 42 U.S.C.
§ 12111(8). That definition conspicuously fails to mention the
additional requirement in the Rehabilitation Act regulation that
an individual with a disability be able to perform essential job
functions “without endangering the health and safety of the
individual or others.” Despite Chevron’s assertion that the
Rehabilitation Act regulation should control the interpretation
of the plain text of the ADA, the Rehabilitation Act regulation
and the ADA definition materially differ on this issue. The
ADA s statutory definition—drafted with full knowledge of the
Rehabilitation Act regulation—obviously controls over the
different definition in the Rehabilitation Actregulation. See JA
211, 226 F.3d at 1072 n.10 (“the ADA’s statutory definition
* * * gupercedes the Rehabilitation Act’s definition of the
analogous term”).

That the ADA generally incorporates the protections of the
Rehabilitation Act does not alter this conclusion. Section
501(a) of the ADA provides that the ADA should not be
interpreted to provide Jess protection than the Rehabilitation
Act provides. See 42 U.S.C. § 12201(a) (“[N]othing in this
chapter shall be construed to apply a lesser standard than the
standards applied under title V of the Rehabilitation Act * * *
or the regulations issued by Federal agencies pursuant to such
title.”). The ADA does not require, nor would it make any
sense to require, that if a person is not protected under the
Rehabilitation Act then he or she is also not entitled to
protection under the ADA.® Therefore the Rehabilitation Act
regulations do not inject safety considerations into the ADA’s

# Amici Chamber of Commerce of the United States et al. make this same
error and thus misstate the relationship between the ADA and the
Rehabilitation Act. For example, they argue (at 11) that the “1992
Amendments to the Rehabilitation Act” state that “the standards under [the
Rehabilitation Act and the ADA] are the same.” In fact, that amendment
provided that the Rehabilitation Act would employ the standards of the
ADA, not vice versa. See 29 U.S.C. §§ 791(g), 794(d).
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definition of “qualified individual with a disability,” which, by
its terms does not include such a requirement.

II. A Neutral Qualification Standard That Is~Fob-

ﬁﬁ‘lated_and._(fn.nﬂs.tm.t_wmu_&usmm_ Necessity
ay Provide a Defense to Liability Under the ADA

Only If No Reasonable Accommodation is Available.

We agree with and support Respondent’s interpretation of
§ 103(a) of the ADA, 42 US.C. § 12113(a). An employer
cannot exclude a qualified individual with a disability simply
because it can demonstrate that the conditions of employment
pose a “direct threat” to the health or safety of the individual.
Instead, the employer must rely on a neutral qualification
standard or selection criterion that “has been shown to be job-
related and consistent with business necessity” within the
meaning of Section 103(a). That is a stringent requirement.
“Selection criteria that * * * do not concern an essential
function of the job would not be consistent with business
necessity.” 29 C.F.R. pt. 1630, App. § 1630.10 (2d §). The
requirement does not permit an employer to justify an allegedly
neutral qualification by reference to alleged impact on
employee morale, business reputation, added efficiency, or
extra cost, unless those can be directly tied to an essential
function of the specific job in question."

® That subsection provides: “It may be a defense to a charge of
discrimination under this chapter [of 42 U.S.C.] that an alleged application
of qualification standards * * * that screen out or tend to screen out or
otherwise deny a job or benefit to an individual with a disability has been
shown to be job-related and consistent with business necessity, and such
performance cannot be accomplished by reasonable accommodation, as
required under this subchapter [of 42 U.S.C. ch. 126].”

' In connection with alleged efficiency concerns, the ADA’s legislative
history shows that Congress had evidence that workers with disabilities did
not damage employer efficiency. A comprehensive study concerning
physically impaired employees of E.I. DuPont de Nemours and Company,
discussed at S. Rep. No. 101-116, at 28-29 (1989), concluded that “Du Pont
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We add, however, that to focus only on the job-related/
business-necessity requirement of Section 103(a) ignores one
of its basic additional requirements: that the ADA’s defense for
neutral “qualification standards, tests, or selection criteria” that
are “job-related and consistent with business necessity” mustbe
viewed in light of any available “reasonable accommodation”
that may mitigate the exclusionary impact of such qualification
standards. 42 U.S.C. § 12113(a). The applicability ofa facially
neutral qualification standard is no defense to liability under the
ADA ifareasonable accommodation would mitigate the impact
of the selection criteria on a particular individual with a
disability.

The facts of each case determine whether a particular
accommodation is reasonable for a particular individual with a
disability ata particular job. See 29 C.F.R. § 1630.2(0)(3) (“To
determine the appropriate reasonable accommodation it may be
necessary for the covered entity to initiate an informal,
interactive process with the qualified individual with a
disability in need of the accommodation.”); S. Rep. No. 101-
116, at 31 (1989) (“The decision as to what reasonable
accommodation is appropriate is one which must be determined
based on the particular facts of the individual case.”); H.R. Rep.
No. 101-485, pt. 2, at 62 (1990) (same). An accommodation is
not reasonable if, under the circumstances, it would impose an
“undue hardship” on the employer, Section 102(b)(5)(A), 42
U.S.C. § 12112(b)(5)(A), under the definition and the factors

has had no increase in [insurance] compensation costs as a result of hiring
the handicapped and no lost-time injuries of the handicapped have been
experienced.” Id. at 29. With respect to other concerns, “the study showed
that the disabled worker performed as well as or better than their non-
disabled co-workers,” and “[t]he fears of safety and absenteeism were
unfounded.” Id. Specifically, for example, “[o]nly four percent of the
workers with disabilities were below average in safety records; more than
half were above average,” and that “[n]inety-three percent of the workers
with disabilities rated average or better with regard to job stability (turnover
rate).” Id.
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specified in Section 101(10), 42 U.S.C. 12111(10). The
determination of “undue hardship” itself requires an
individualized inquiry. See H.R. Rep. No. 101-485, pt. 2, at 70
(1990) (“the ultimate determination” of what constitutes undue
hardship “is a factual one which must be made on a case-by-
case basis”).

It is clear, moreover, that a reasonable accommodation may
in some cases include requiring an employer to adopt
alternative qualification standards or selection criteria to
minimize the impact of the neutral qualification standards on
the individual with a disability. See S. Rep. No. 101-116, at38
(1989) (Even neutral selection criteria “may not be used to
exclude an applicant with a disability if the criteria can be
satisfied by the applicant with a reasonable accommodation. A
reasonable accommodation may entail adopting an alternative,
less discriminatory criterion.”); H.R. Rep. No. 101-485, pt. 2,
at 7071 (1990)." Therefore, where an individual with a
disability can perform all essential job functions, but
qualification standards serve to exclude that individual from an
employment position, the ADA requires the employer to
consider, in consultation with the individual, whether a
reasonable accommodation in the form of an alternative
qualification standard would assist the individual without
imposing an undue hardship on the employer.> If the

" See also 29 C.F.R. § 1630.2(0)(1) (“reasonable accommodation
means: (i) Modifications or adjustments to a job application process that
enable a qualified applicant with a disability to be considered for the
position such qualified applicant desires™).

' Factors used to determine whether an accommodation poses an undue
hardship to employers include (i) “the nature and cost of the
accommodation”; (ii) “the overall financial resources of the facility” and
“the impact otherwise of such accommodation upon the operation of the
facility”; (iii) “the overall financial resources of the covered entity”; and (iv)
“the type of operation or operations of the covered entity.” Section
101(10)(B), 42 U.S.C. § 12111(10)(B).
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qualification standard can be modified without causing such an
“undue hardship” for the employer, the ADA requires the
employer to make such an accommodation.

Chevron has defended the EEOC’s direct-threat regulation
as lawful under the job-related/business-necessity standard of
Section 103(a), referring to a number of employer interests,
including those of avoiding the “moral dilemma” of employing
at-risk individuals, “lower employee morale,” and “adverse
publicity.” Pet. Br. at 22-23. It is highly unlikely that an
allegedly neutral qualification standard could be justified on as
job-related and consistent with business necessity because of
such employer concerns. Likewise, concerns about such
matters should rarely, if ever, be relevant to proving “undue
hardship” in response to a claim that a lawful qualification
standard must be modified to provide a reasonable
accommodation. Permitting such vague concerns in connection
with “undue hardship” would vitiate the reasonable
accommodation requirement and would permit mistaken beliefs
about persons with disabilities among other employees or
members of the public to veto areasonable accommodation that
the employer has no good reason to refuse. Congress could not
have intended such a result.”

" Both the House and Senate reports concerning the ADA recognize the
applicability of the reasonable accommodation requirement in this context.
See H.R. Rep. No. 101-485, pt. 2, at 74 (1990); S. Rep. No. 101-116, at 27
(1989). Both reports cite Strathie v. Department of Transportation, 716
F.2d 227 (3d Cir. 1983), in which a school bus driver brought a Rehabili-
tation Act challenge against a state requirement that drivers be able to hear
at certain levels without using a hearing aid. Id. at 228-29. A bus driver
who used a hearing aid was excluded because of fear that the aid would
become dislodged. The court held that the state must alter that qualification
standard to accommodate individuals who wear hearing aids (e.g., by
requiring them to use a hearing aid that will not fall out) if the alteration
would not impose an undue hardship on the state. While Strathie concerns
the danger of a threat to others (such as students on the bus), its invocation
of the reasonable accommodation requirement would be equally applicable




I8

III. The Standard for the Medical Evidence on Which
Employers Rely Should Not Be Lowered from the
“Objectively Reasonable” Standard that the EEOC
and this Court Have Already Adopted.

Amici support Respondent’s position that “threat to self” is
not a defense under the ADA. Amici address here an important
issue concerning the standard under which medical judgments
concerning “threat to self” would be evaluated and under which
any medical judgments that may be relevant to the satisfaction
of neutral qualification standards would in any event be
addressed. Specifically, amici urge this Court not to accept an
invitation, extended by a group of amici in support of
Petitioner, to lower the standard for such evidence below the
standard of “objective reasonableness” that both this Court and
the EEOC have adopted.

A group of amici consisting of the American College of
Occupational and Environmental Medicine, the Western
Occupational and Environmental Medical Association, and the
California Society of Industrial Medicine and Surgery (the
“Occupational Medicine Groups™) argue that the district court
should defer to the medical evidence on which Chevron

in a case in which an employer claimed that it would be an undue hardship
to modify a neutral qualification standard, by expressing concern about the
health or safety of the individual.




19

relied." Specifically, the Occupational Medicine Groups argue
that:

“[a]n employer should not be required, on pain of being
held liable for violating the ADA, to second-guess the
facially reasonable opinions of competent physicians or
to conduct its own full trial of the relevant medical
issues each time it is required to assess whether an
employee is qualified or poses a ‘direct threat.’” Brief
for Amici Am. Coll. of Occupational & Envtl. Med. et al.
at 11.

Under the Occupational Medicine Groups’ standard, an
employer’s determination that an individual poses a threat to
his or her own health would be unassailable as long as evidence
from the employer s own medical expert was “fac1ally
reasonable The employer s duty would be

Pp arently unreasonable WithThe expert opinion

}temfter fulfilling this duty, the employer could rely on

its own experts’ opinions—both in making the decision and i
court—without regard to whether those opinions were

objectively reasonable and supported by the most recen
research and prevailing medical opinion.

That standard does not adhere to rulings by both the EEOC
and this Court that employers must rely on “objectively
reasonable” medical evidence when they decide whether an

' In its brief, Chevron describes its physicians’ examinations and
findings and states that “[i]n these circumstances Chevron was entitled to
base its decision on the opinions of its doctors * * *.” Pet. Br. at 41.
Chevron does not set forth a standard for the medical evidence on which
employers rely. To the extent that the “circumstances™ in this case do not
comport with the “objective reasonableness” standard, amici direct this
argument to Chevron’s argument that it was “entitled” to rely on its doctors’
opinions.
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individual constitutes a “threat” for the purposes of the ADA.
In its Title I regulations, the EEOC provided that the
“determination that an individual poses a ‘direct threat’ * * *
shall be based on a reasonable medical judgment that relies on
the most current medical knowledge and/or on the best
available objective evidence.” 29 C.F.R. § 1630.2().
Similarly, in Bragdon v. Abbott, 524 U.S. 624 (1998), this
Court stated, in a related context, that determinations about
whether an individual is a direct threat must be “based on the
objective, scientific information available to [the medical
expert] and others in his profession,” and that courts should
“assess the objective reasonableness” of medical determinations
by determining whether they were “reasonable in light of the
available medical evidence.” 524 U.S. at 649-50. Although in
Bragdon this Court interpreted the “direct threat” defense of
Section 302(b)(3), 42 U.S.C. § 12182(b)(3)," the “objectively
reasonable” standard—and certainly no lower standard—should
apply to “threat to self” under Title I, if the Court concludes
that Title I permits such a defense. That is true regardless of
whether “threat to self” is treated as a defense pursuant to 29
C.F.R. §§ 1630.15(b)(2) and 1630.2(r) or, without regard to
those regulations, pursuant to a neutral qualification standard
under Section 103(a).

Under this standard, employers may rely only on objectively
reasonable medical evidence. Contrary to the Occupational
Medicine Groups’ proposal, employers are not immune from
challenge merely because they were not presented with any

'* That subsection provides: “Nothing in this subchapter [of 42 U.S.C.
ch. 126] shall require an entity to permit an individual to participate in or
benefit from the goods, services, facilities, privileges, advantages and
accommodations of such entity where such individual poses a direct threat
to the health or safety of others. The term “direct threat’ means a significant
risk to the health or safety of others that cannot be eliminated by a
modification of policies, practices, or procedures or by the provision of
auxiliary aids or services.”
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alternative opinions and because the opinions on which they
relied appeared reasonable Theo re

that the opi teh—they—rely are ‘“objectively
/‘fa/mmhk‘_ilhis does not mean that employers are faced with
the impossible task of ensuring that those opinions are not
subject to disagreement or debate, or that courts must engage in
the business of deciding whether the employers’ doctor reached
the “correct” medical conclusion. It does mean, however, that
employers must be able to demonstrate that the opinions and
evidence on which they rely are supported by more than good
onable” assessments. As the EEOC
prov1ded such opinions and evidence must be based on “the
most current knowledge and/or on the best available objective
evidence.” And plaintiffs must be able to introduce evidence
Messing whether the medical evidence on which the
employer relied was “objectively reasonable.”

Adopting the Occupational Medicine Groups’ proposed
standard would frustrate the purposes of the ADA by giving the
medical experts on whom employers rely virtually
unreviewable discretion to exclude individuals with disabilities
from the workforce. Under that standard, plaintiffs who did not
present their employers with medical evidence at the time the
employers made their determination would not be able to
introduce that evidence in court to counter the opinions on
which the employers relied. Employers, in turn, could exclude
individuals with disabilities. from-the-weorkforce—without
ensuring tl that their reasons for _doing so_were oblectlvely
reasonable:~Congress démanded more of employers and gave
greater rights to plaintiffs.

That later-acquired medical evidence be admitted into
evidence is particularly 1mportant in the hght of the pracncal
ifficulties that individuals wi f:
an__employer’s—medical _determination.  Unrepresented
individuals with disabilities—Ilike most people—may be
predisposed towards accepting a medical doctor’s opinion, even
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when that opinion comes from a doctor hired by an employer.
Moreover, even if they are inclined to question the employer’s
medical opinion on the merits, they may be uninsured or
underinsured and may otherwise lack the resources to obtain a
medical opinion that would both contradict that of the doctor
hired by the employer and be of such a nature as to raise a
question about the objective reasonableness of the opinion of
the employer’s doctor. Under the Occupational Medicine
Group’s standard, such individuals would never be able to
recover under the ADA, even if, by the time of a lawsuit, they
had gathered evidence to attack the objective reasonableness of
the decision by the employer’s doctor. Such a harsh result
could not have been intended by Congress.

CONCLUSION

For the foregoing reasons, this Court should affirm the
Jjudgment of the Court of Appeals.
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APPENDIX
The Amici Organizations

The American Association of People with Disabilities
(“AAPD”) is a non-profit membership organization of children
and adults with disabilities, their family members, and their
supporters. AAPD’s mission is to promote political and
economic empowerment for the more than 56 million
Americans with disabilities. AAPD was founded on the fifth
anniversary of the signing of the Americans with Disabilities
Act(ADA). AAPD works to ensure effective enforcement and
implementation of the ADA and other civil rights laws.

AARP is anonprofit membership organization serving more
than thirty-four million persons age 50 and older that is
dedicated to addressing the needs and interests of older
Americans. One of AARP’s primary objectives is to strive to
achieve dignity and equality in the workplace through positive
attitudes, practices, and policies towards work and retirement.
In pursuit of this objective, AARP has since 1985 filed more
than 200 amicus briefs before this Court and the federal
appellate and district courts. More than forty percent of
AARP’s members are employed, and many of those with
disabilities rely on the American’s with Disabilities Act to
create a work place free from discrimination. The protections
of the Americans with Disabilities Act are especially important
to AARP members because older persons have a higher
incidence of disabilities than other populations.

The American Council of the Blind (“ACB”) is a leading
national consumer organization of the blind, which strives to
improve the quality of life, equality of opportunity, and
independence of all persons who are blind. To that end, ACB
seeks to educate policy-makers about the needs and capabilities
of people who are blind, to assist individuals and organizations
wishing to advocate for the needs of people who are blind, and
to disseminate information to both the blind and sighted public.
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ACB was at the forefront of the activity which led to the
enactment of the ADA. Efforts to preserve the rights gained
through that statute and to strengthen its protections for people
who are blind continue through ACB’s legislative and advocacy
activities aimed at increasing the accessibility of employment,
information, public transportation, and programs and services
of state and local governments. As a result, ACB is deeply
concerned that these rights may now be in jeopardy. Further,
ACB is concerned that, if the ADA is weakened, there will be
a return to previous patterns of consistent and pervasive
discrimination against persons with disabilities, and particularly
persons who are blind. Therefore, we believe that efforts to
preserve and strengthen the ADA are of paramount importance.

The American Diabetes Association (“ADA”) is the nation’s
leading nonprofit health organization providing diabetes
research, information, and advocacy. The mission of the
organization is to prevent and cure diabetes, and to improve the
lives of all people affected by diabetes. As part of its mission,
the ADA advocates for the rights of people with diabetes and
supports strong public policies and laws to protect persons with
diabetes against discrimination. The ADA has over 400,000
general members and over 17,000 professional members.

ADAPT is a national organization, most of whose members
have severe disabilities and have been institutionalized in nurs-
ing facilities and other public institutions solely because they
have disabilitiecs. ADAPT has a long history and record of
enforcing the civil rights of people with disabilities and was
one of the key organizations that participated in the political
and legislative process that resulted in the passage in 1990 of
the ADA.

The Brain Injury Association of America is the only national
nonprofit organization working on behalf of the more than 1.5
million Americans who sustain a brain injury each year and the
estimated 5.3 million Americans who live with permanent
disabilities resulting from a brain injury and their families.
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With its network of more than 45 Chartered State Affiliates and
hundreds of local chapters and support groups across the
country, the Association’s mission is to create a better future
through brain injury prevention, research, education and
advocacy.

The Disability Rights Education and Defense Fund, Inc.,
(“DREDF”) based in Berkeley, California, is a national law and
policy center dedicated to securing equal citizenship for
Americans with disabilitiecs. DREDF pursues its mission
through education, advocacy and law reform efforts. In its
efforts to promote to full integration of citizens with disabilities
into the American mainstream, DREDF has represented or
assisted hundreds of people with disabilities who have been
denied their rights and excluded from opportunities because of
false and demeaning stereotypes, and has fought to ensure that
people with disabilities have the remedies necessary to
vindicate their right to be free from discrimination. DREDF is
nationally recognized for its expertise in the interpretation of
disability civil rights laws.

Epilepsy Foundation® is the sole national voluntary health
organization dedicated to advancing the interests of the more
than 2.3 million Americans with epilepsy. Epilepsy is a chronic
neurological condition manifested by recurring seizures. While
medical and scientific advances have made it possible for many
people with epilepsy to control, to varying degrees, their
seizures, and participate in a wide variety of activities, many of
these people are unable to obtain employment because of the
stigma associated with the condition and misfounded fear that
the individual will harm himself or others. For this reason, the
Foundation has worked hard for the passage of laws like the
Americans with Disabilities Act, and continues to advocate for
their enforcement.

HalfthePlanet Foundation is a non-profit organization that
offers comprehensive, reliable information, products, and
services to people with disabilities, their families and friends.
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The Foundation administers a well-known website—
halftheplanet.com—the most comprehensive disability resource
on the Web, created by people with disabilities for people
whose lives are touched by disability.  HalfthePlanet
Foundation supports the application of technology to promote
the values of the Americans with Disabilities Act—independent
living, social inclusion, equality of opportunity, economic self-
sufficiency, and empowerment.

The Judge David L. Bazelon Center for Mental Health Law
is a national legal advocacy organization dedicated to
advancing the rights and dignity of individuals with mental
disabilities. The Center has litigated several cases involving
employment of individuals with mental disabilities under the
Americans with Disabilities Act and has an interest in ensuring
that people with mental disabilities are able to continue to
contribute to society and to maintain employment through
changes in the work environment that allow them to
successfully do their jobs.

The Legal Aid Society—Employment Law Center (“LAS-
ELC”) is a private, non-profit organization. The primary goal
of the LAS-ELC is to improve the working lives of disad-
vantaged people. Since 1970, the Center has represented
clients in cases covering a broad range of employment-related
issues including discrimination on the basis of race, gender,
age, disability, pregnancy and national origin. The Center's
interest in the legal rights of those with disabilities is
longstanding. The LAS-ELC has represented and continues to
represent clients faced with discrimination on the basis on their
disabilities, including those with claims brought under the
Americans with Disabilities Act. The Center has also filed
amicus briefs in cases of importance to disabled persons.

The National Alliance for the Mentally Il (“NAMI”), with
more than 200,000 members and 1200 state and local affiliates,
is the nation's leading grassroots advocacy organization
dedicated exclusively to improving the lives of persons with
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severe mental illnesses, including schizophrenia, bipolar
disorder (manic-depressive illness), major depression,
obsessive-compulsive

disorder, and severe anxiety disorders.

The National Association of the Deaf, whose members are
deaf and hard-of-hearing adults, parents of deaf and hard-of-
hearing children, and professionals, works to safeguard the civil
rights of deaf and hard-of-hearing Americans.

The National Association of Developmental Disabilities
Councils (“NADDC”) is a national, non-profit organization
representing State Councils on Developmental Disabilities that
work for change on behalf of people with developmental
disabilities and their families. It promotes national policy to
enhance the quality of life for all people with developmental
disabilities, enabling them to exercise self-determination, be
independent, productive, integrated and included in all facets of
community life. NADDC is strongly committed to the proper
interpretation and enforcement of the Americans with
Disabilities Act.

The National Association of Protection and Advocacy
Systems (“NAPAS”), which was founded in 1981, is the
membership organization for the nationwide system of
protection and advocacy (P&A) agencies. P&As are mandated
under the Developmental Disabilities Assistance and Bill of
Rights Act, 42 U.S.C. § 6000 et seq., and the Protection and
Advocacy for Individual Rights Program, 29 U.S.C. § 794e.
The P&A system comprises the nation’s largest provider of
legally based advocacy services for persons with disabilities,
using a variety of mechanisms including individual case
representation, systemic advocacy, information and referral,
and education and training. NAPAS facilitates the coordination
of P&A activities, provides P&As with training and technical
assistance, and represents their interests before the federal
government. As such, it has a strong interest in ensuring that
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employment options are not restricted for people with
disabilities.

The National Association of Rights Protection and
Advocacy (“NARPA”) was formed in 1981 to provide support
and education for advocates working in the mental health arena.
It monitors developing trends in mental health law and
identifies systemic issues and alternative strategies in mental
health service delivery on a national scale. Members are
attorneys, people with psychiatric histories, mental health
professionals and administrators, academics, and non-legal
advocates—with many people in roles that overlap. Central to
NARPA’s mission is the promotion of those policies and
strategies that represent the preferred options of people who
have been diagnosed with mental disabilities. Approximately
40 percent of NARPA’s members are current or former patients
of the mental health system. NARPA has submitted amicus
briefs in many cases in federal and state courts in cases
affecting the lives of persons with psychiatric disabilities,
including Olmstead v. L. C., 527 U.S. 581 (1999); University
of Alabamav. Garrett, 531 U.S. 356 (2001); Godinezv. Moran,
509 U.S. 389 (1993); Washington v. Harper, 494 U.S. 210
(1990); T.D. v. New York State Office of Mental Health, 91
N.Y.2d 860, 668 N.Y.S.2d 153, 690 N.E.2d 1259 (1997);
Phoebe G. v. Solnit, 252 Conn. 68, 743 A.2d 606 (1999).
NARPA members were key advocates for the passage of
Federal legislation such as the Americans with Disabilities Act
and the Protection and Advocacy for Individuals with Mental
Illness Act of 1986, 42 U.S.C. §§ 10801-51.

The National Council on Independent Living (“NCIL”) is
the oldest cross-disability, national grassroots organization run
by and for people with disabilities. NCIL’s membership is
comprised of a nationwide network of centers for independent
living, statewide independent living councils, people with
disabilities, and other disability rights organizations. NCIL’s
mission is to advance the independent living philosophy and to
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advocate for the human rights of, and services for, people with
disabilities to further their full integration and participation in
society.

Established in 1909, the National Mental Health
Association, with its more than 340 affiliates, is dedicated to
promoting mental health, preventing mental disorders, and
achieving victory over mental illness through advocacy,
education, research and services. NMHA envisions a just,
humane and healthy society in which all people are accorded
respect, dignity and the opportunity to achieve their full
potential free from stigma and prejudice.

The National Mental Health Consumers’ Self-Help
Clearinghouse is a national technical assistance center
established in 1986. It is run by and for people who are
consumers of mental health services and survivors of
psychiatric illness (known as consumers/survivors). Its mission
is to promote consumer/survivor participation in planning,
providing and evaluating mental health and community support
services, to provide technical assistance and information to
consumers/survivors interested in developing self-help services,
and advocating to make traditional services more
consumer/survivor-oriented. The Clearinghouse has an interest
in helping people with mental illness live to their full potential
as active members of the community.

The Polio Society serves its nationwide membership with
information and referral services, training in self-advocacy to
enforce the civil rights of persons with disabilities, and support
for legislation of benefit to polio survivors and the disability
community at large. The Americans with Disabilities Act is a
key element of the Polio Society’s advocacy. The members are
persons with disabilities as a result of polio and post-polio
syndrome (“P.P.S.”).

The Arc of the United States (“The Arc”), through its nearly
1000 state and local chapters, is the largest national voluntary
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organization in the United States devoted solely to the welfare
of the more than seven million children and adults with mental
retardation and their families. Since its inception, The Arc has
vigorously challenged attitudes and public policy, based on
false stereotypes, that have authorized or encouraged
segregation of people with mental retardation in virtually all
areas of life. The Arc was one of the leaders in framing and
supporting passage of the Americans with Disabilities Act.

United Cerebral Palsy Associations, Inc., (“UCP”) is a
Washington, D.C.-based non-for-profit corporation
incorporated in 1948. The mission of UCP is to advance the
independence, productivity and full citizenship of people with
cerebral palsy and other disabilities, through its commitment to
the principles of independence, inclusion and
self-determination. UCP is the leading source of information
on cerebral palsy and is a pivotal advocate for the rights of all
people with disabilities. UCP and its nationwide network of
over 100 affiliates in 39 dates strive to ensure the inclusion of
persons with disabilities in every facet of society—from the
web to the workplace, from the classroom to the community.
The UCP family serves 30,000 children and adults with
disabilities a day, or over 1,000,000 each year.




No. 00-1406

IN THE

Supreme Court of the United States
February 18, 2002

. No. 00-1406
In the Supreme Court of the United States
CHEVRON U.S.A. INC., PETITIONER .
MARIO ECHAZABAL, RESPONDENT
ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

BRIEF FOR PHYSICIANS WHO TEACH
OCCUPATIONAL MEDICINE, Dr. Mark Cullen,
Yale University Medical School Department of
Occupational and Environmental Medicine and
Dr. Tee L Guidotti, The George Washington University
Department of Occupational and Environmental Health
AMICUS CURIAE
SUPPORTING NEITHER PARTY

MOTION-REQUESTING LEAVE TO FILE BRIEF OUT OF
TIME AND
BRIEF AMICUS CURIAE
REQUESTING INVALIDATION OF EEOC REGULATIONS
AND WRIT OF MANDAMUS TO
THE SECRETARY OF LABOR FOR OSHA

Ilise L Feitshans JD and ScM , Counsel of Record
Work Health and Survival Project

The George Washington University

School of Public Health Services

The Warwick Building

Washington, D.C. 20530-0001

856 428 0605




No. 00-1406

IN THE

Supreme Court of the United States
February 18,2002

. No. 00-1406
In the Supreme Court of the United States
CHEVRON U.S.A. INC., PETITIONER .
MARIO ECHAZABAL, RESPONDENT
ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

BRIEF FOR PHYSICIANS WHO TEACH
OCCUPATIONAL MEDICINE, Dr. Mark Cullen,
Yale University Medical School Department of
Occupational and Environmental Medicine and
Dr. Tee L Guidotti, The George Washington University
Department of Occupational and Environmental Health
AMICUS CURIAE
SUPPORTING NEITHER PARTY

MOTION REQUESTING LEAVE TO FILE BRIEF OUT OF
TIME AND
BRIEF AMICUS CURIAE
REQUESTING INVALIDATION OF EEOC REGULATIONS
AND WRIT OF MANDAMUS TO
THE SECRETARY OF LABOR FOR OSHA

Ilise L Feitshans JD and ScM , Counsel of Record
Work Health and Survival Project

The George Washington University

School of Public Health Services

The Warwick Building

Washington, D.C. 20530-0001

856 428 0605



TABLE OF CONTENTS
Table of Authorities i-v

Interest of Amicus Curiae 1

Request to File Brief Amicus Curiae Pursuant to

Rule 37 of this Court 1
Motion to Request Leave for Filing Out Of Time

Due to Extraordinary Circumstances ............u.e.. ... 2
Questions Presented 3

1. Whether the "direct threat" defense available to employers
under the Americans with Disabilities Act (ADA), 42 U.S.C. 12101
et seq. applies to employees, or prospective employees, who pose
a direct threat to their own health or safety, but pose no risk to the
health or safety of other people in the workplace '

2. Whether the Equal Employment Opportunity Commission
(EEOC) in administering ADA has the requisite legislative
mandate and expertise to determine that an employee who is at
risk of harm from workplace exposures is a “direct threat of harm
to oneself” although the US Congress had already spoken about
science matters in other laws and delegated authority to
promulgate standards regulating workplace health risks under
OSH Act, two decades before it wrote the ADA.

Summary of Argument...... sestssnessnsesesssanssanssaressasasnssses 3

Argument . 6

I Discrimination Law Can Not Adequately Address the
Problems of Risk To Oneself At Work, Inherent in Human
Activity, Regardless of Disability 6

A. Sound Occupational Medicine Practice May Require that
Certain Individuals Avoid Certain Risks to Preserve Life,
Health and Avoid Liability 7

B. ADA Does Not Address Issues of “Threat to Harm”
That Impact Workplace Safety and Health .......ccccervnene. 8

i




II. Government Authority Exists to Protect Health
Without Reaching ADA's Civil Rights Issues 9.

A. The Government's Obligation To Protect Health Has
Primacy Under the Doctrine of Parens Patriae..........cee... 10

B. There is Precedent in the Federal Law Providing

Special Occupational Health Regulations to Address Risk and
Preserve Life Without Demonstrating Substantial Impairment
or Qualification as Disabled 10

C. These Issues Will Emerge Again As New Technologies
Uncover Risks and Propensities Using Genomic,
Toxicogenomic, Protenomic Profiles and New Techniques of
Medical Care .....14

IT1. The US Congress Has Clearly Expressed Its .
Intention to Address these Issues 17

A. Legislative Intent Exists Jurisdiction Under OSH Act For
OSHA, NIOSH and OSHRC to Promulgate Standards Using
Their EXpertise... e 17

B. Occupational Health Issues, Unlike Policies that Prevent
Discrimination, Require a Careful Weighing of Epidemiological
Evidence on a Substance by Substance and

Worksite by Worksite Basis As Specific Job Hazards Impact

Individual Employees cesanes 17
C. EEOC Lacks OSH Act ‘s Delegated Authority and Expertise
To Determine Individual Risk at Work.....eoecneecceisecnnes 19
IV. ConcluSion. ..iuecceeiecsssnsescsnccsscssnesssssesasassascssens 21
A. EEOC’s “Threat of Harm to Oneself” Regulation Is
- Ultra Vires and Therefore Invalid 21

B. This Court Should Issue a Writ of Mandamus Requiring the
Secretary of Labor for OSHA to Promulgate Regulations
About Disabled Workers 24

i



TABLE OF AUTHORITIES
Cases

Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 842-845 (1984). Cited 25

Dothard v. Rawlinson 433 U.S. 321, at 328 (1977). Cited 6, 15,20
Echazabal v Chevron, 226 F3d 1063 (2000) Cited 6
Griggs v. Duke Power Co., 401 U.S. 424, (1971) Cited 19

Industrial Union Department v. American Petroleum Institute, 448
U.S. 607 (1980). Cited 20, 24

TUAW v. Johnson Controls, Inc., 499 U.S. 187,202 (1991) Cited
6, 20

IUAW v. Johnson Controls, 886 F.2d 871 (7th Cir. 1989). Cited 20
J.W. Hampton, & Co. v. United States, 276 U.S. (1928) Cited 23
Panama Refining Co. v. Ryan, 293 U.S. 388, (1935) Cited 23

School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987)
Cited 8, 14

Toyota v Williams ___ US __ (2002) 2002 WL 15402(2002)
Cited 5,7,8

Whitman v. Amer. Trucking Assoc. Inc., 531 US 457 (2001)
Cited 22, 23

Wright v. Olin, 697 F.2d 1172 (4th Cir. 1982). Cited 18

iii



Statutes and Regulations

Americans With Disabilities Act (ADA) 42 USC.12101 et seq

p-1

Civil Rights Act of 1964 Title VII, 42 U.S.C. Section 2000e-2(a),
Section 703(a). P19

Clean Air Act, ss' 172(a)(1)(C), (a)(2)(D), 181(a), amended, 42
U.S.C.A. s5.7502(a)(1)(C), (a)(2)(D), et. Seq. (1990) p22,23

Nuclear Regulatory Commission Regulations, 10 CFR Sections
19.12-19.32;20.1 et. seq. P. 10

Occupational Safety & Health Act, 29 USC651 et. seq. (1970)
gjcupational Safety and Health Act, 29 U.S.C. sec.654 (a) (1970).
I;cgc’ulp:"ational Safety & Health Act, 29 USC 661 (c) (1970)

l)_-15 Other Authorities

Appendix 1. Text of the ACOEM Code of Ethics, p 28

Equal Employment Opportunity Commission, '"Policy Statement
on Reproductive and Fetal Hazards Under Title VII'" Fair
Employment Practices Manual (BNA) 401:6013 p18

Feitshans, Ilise L. Bringing Health to Work (1997); p.12
Genetic Destiny: Today’s Laws, Tomorrow’s Technology (MCLE
for the Moseley Institute 1999); pl5

Feitshans llise L, ACOEM CME Materials Law and Ethics of
Occupational and Environmental Medicine Programs (San
Antonio 1999, Philadelphia 2000 and San Francisco 2001); p 11

Feitshans, Ilise L. Lecture at Yale Medical School, Feb 2000:;
Oct 2000 “Spider Silk Jeans or Spider Silk Genes: Genetic
Testing in the Workplace” published in: New York Law School
Journal of Human Rights, February 2002 ; p 15

v



Feitshans, Ilise L. Review of “From Chance to Choice; Genetics
and Justice” New England Journal of Medicine Sept 14 2000p 15

Guidotti, Tee L. and Rose, Susan, SCIENCE ON THE WITNESS
STAND OEM Press Mass. (2001). P18

Grad, Frank P., Public Health Law Manual, American Public
Health Association, Washington., D.C. (1990) P 10

HR 4420, 101st Congress, 2d Sess., (1990) "The Employee
Protection Act of 1990", introduced by Rep. Pat Williams, (D-
Montana) P16

Lowrence, W.W., Of Acceptable Risk: Science and the
Determination of Safety, William Kaufman, Inc., Los Altos, Ca.
(1976). P18

U.S. Congress, Office of Technology Assessment Preventi'ng Tliness
and Injury in the Workplace (1985). P18, 19




INTEREST OF AMICUS CURIAE

Dr. Mark Cullen, Yale University Medical School,
Department of Occupational and Environmental Medicine and Dr. Tee
L Guidotti, The George Washington University Department of
Occupational and Environmental Health enjoy the unique expertise
required to train physicians who will ultimately administer and decide
how to implement the decisions of this Court in workplace medical
practice that will apply legal principles prohibiting discrimination
against the disabled. They have each written several books and articles
that are well respected in this field. As professors of occupational
medicine, Amici have each lectured and engaged in clinical practice in
occupational health for over two decades. Amici are uniquely
positioned to speak with expertise and objectivity; looking to the
public good and feasibility of implementing Americans With
Disabilities Act (ADA) goals from the standpoint of students, former
students and prospective students. Amici therefore express their
concern that excessive attention to the role of legal determinations of
discrimination, required of occupational physicians in the field,
without clarification of the importance if not primacy of attention to
risk involved in workplace eXposures, may lose sight of the nation’s
goals, articulated by the US Congress in the Occupational Safety and
Health Act (OSH Act) of 1970 29 USC 651 et seq and the ACOEM
Code of Ethics [Reprinted in Appendix 1]that govern their work.

REQUEST TO FILE BRIEF AMICUS CURIAE

PURSUANT TO RULE 37 of THIS COURT

A blanket consent to Briefs Amicus Curiae was filed by both
parties. Leave is requested to file under Rule 37 in order to amplify
points made by Amicus Curaie American College of Occupational and
Environmental Medicine (ACOEM). Amicus  here expresses
concurrence with the concems raised ACOEM. ACOEM correctly
raised a red flag about the pivotal role of occupational physicians who
make on the spot determinations that may later be reviewed in post-hoc
litigation while they endeavor to address and cure occupational illness.
Without proporting to represent the views or opinions of ACOEM the
Amicus here wish to underscore certain points made and to request of
this Court that jurisdiction for matters of occupational health be
restored to the appropriate agencies for administering occupational
health laws and regulations.



MOTION TO REQUEST LEAVE FOR FILING OUT OF TIME
DUE TO EXTRAORDINARY CIRCUMSTANCES

Amici here request leave to file this Brief out of time because

the extraordinary circumstances of this point in litigation raise subtle
issues of occupational medicine practice that may benefit from insights
gleaned from their knowledge and experience. Their training and

professional endeavors involve application of an unusual confluence
of information from a variety of medical, scientific and technical
systems whose outcomes have an impact on the validity of decisions
that will test the mettle of physicians who seek to synthesize two
essential but divergent goals of social policy. The principles discussed
before this Court in the matter at Bar will actually be applied in daily
life by doctors, whose professional judgement will later be
reviewed to determine whether their work comports with both:
notions of occupational health and discrimination prevention under
law. Physicians who teach others how to ethically and accurately
examine the causes and methods for preventing occupational injury
therefore have a special perspective of rarified knowledge to contribute
to this discourse, but were not moved to speak until they read the
ACOEM brief , in which they concur in part. They also wish to
elaborate on subtle points.

Counsel of Record is aware of the lateness of this filing and
therefore wishes to underscore that Amici are not litigants in this case
and therefore have no personal or financial interest in this case or in
its specific outcome. They simply hope to refine public understanding
of certain technical points for the benefit of improving public health
policies. Amici do not request any waiver of statutes of limitations for
any cause of action that would be time barred; they simply request that

‘at this technically difficult moment in the decisional process, their
information regarding technical matters be heard.

Furthermore, it could be argued that any prior comment by
Amici regarding this case, before the maturation of the discourse to its
present level, would have been premature. Occupational physicians
have often been inappropriately accused of acting as simply a rubber
stamp for employer desires to remove people with expensive or
complex illnesses from arguably risky working conditions. At the same
time, a fundamental tenet of occupational medicine requires each
physician to prevent harm, exemplified by ACOEM’s Code of Ethics
[Appendix 1].Amici hope their sincere concemn for the public good will
dispel myths about disability and will engender public trust for their

2



profession.

ADA has become the new mantra for occupational and
environmental medicine practice, because it has changed the
demographics of the USA’s working population by making it illegal to
exclude applicants who have disability or to ask about previous injury
or illness experience unless one can reasonably demonstrate that such
information was not used to discriminate in employment or placement
decisionmaking. Cause of injury does not matter when applying,
during pre-employment screening or medical screening process from
the standpoint of ADA, but it may be at times controlling for specific
workplace health outcomes. Under current practices, the
determinations of whether any job has too high a risk to be acceptable
for any applicant’s health is a difficult question of medical ethics,
faced by many occupational physicians daily; on the other hand, myths
and fears that are not based in sound medical evidence can keep
employable citizens unemployed. Because job hazards vary across
worksites and susceptibility, science medicine and - genomic
information increasingly suggests, risk may vary greatly from one
individual to the next without regard to prior health status.
Occupational physicians who sign off on work assignments daily
balance both sets of concerns: respecting genuine risks and teasing
apart myths and fears about potential harm from the circumstances in
a workplace. Thus, the question whether a job is acceptably safe or too
dangerous given specific risks to one individual involves complex
evaluation, best made by physicians, following OSHA regulations.

In such matters, the best medical minds may disagree, but
none can escape their awkward position that places them on the horns
of a professional dilemma: their medical opinion regarding the match
between job applicant and placement in a particular assignment must
be reasonable and justified when taking into account not only the social
need for preventing and ending workplace discrimination against
disabled people, but also by examining scientific and medical
parameters such as ambient exposures in the work environment; as
well as job description, industrial category and individual variations in
the response to risk. When the confluence of job hazard and individual
risk is too great for one to ethically advise that a person accept the
work assignment, the occupational physician who signs off risks
malpractice liability and fosters non-compliance with health laws; and
~ the occupational physician who signs off on a refusal to hire or place
the same person may unwittingly become a link in the chain of an
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employer’s pattern of practice of discrimination. Therefore, acting
with professional integrity for those who practice occupational
medicine is fraught with personal and professional liability where
there is no safe or neutral ground upon which they can confidently rest
their opinion.

In sum, because of the sophistication and complexity of these
issues as they have ultimately unfolded in this matter, Amici who are
practicing physicians in academia, without legal training and without
scientific concern for any specific outcome feel their unique
understanding and experience governing the daily practice of these
issues should, for the public good, be made available to enlighten the
public and inform this Court of potential ramifications reflected in their
concemns. It is thercforc necessary and appropriate that Amici add their
information to the discourse at this time and respectfully request that
this Brief be accepted.

QUESTIONS PRESENTED
Whether the "direct threat" defense available to employers
under the Americans with Disabilities Act (ADA), 42 U.S.C. 12101 et
seq. applies to employess, or prospective employees, who pose a direct
threat to their own health or safety, but pose no risk to the health or
safety of other people in the workplace

Whether the Equal Employment Opportunity Cominission
(EEOC) in administering ADA has the requisite legislative mandate
and expertise to determine that an employee who is at risk of harm
from workplace exposures is a “direct threat of harm to oneself’
although the US Congress had already spoken about science matters in
other laws and delegated authority to promulgate standards regulating
workplace health risks under OSH Act, two decades before it wrote
the ADA.

SUMMARY OF ARGUMENT

Two powerful drivers in contemporary social policy are on
a collision course: health law and discrimination law. Both drivers are
the source of remedial statutes, designed by the US Congress to
prevent and end evil that threatens to rot the core of society, if left
unchecked. Discrimination law seeks to overcome and replace the
barriers to human achievement of individual potential that are rooted
in myths, stigma and prejudice about the immutable characteristics of
individuals. Health law seeks protect the well-being of individuals,
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even when that requires a prospective evaluation of risk. Rusk,
however, is inherently unequal to different individuals who may be
confronted with the same set of tasks. Furthermore, as scientists study
in greater detail the relationship between toxicology and genetics,
pharmacology and a variety of host-environmental interactions, it is
clear that risk analysis can become more complex but many risks
nonetheless cluster around the identical characteristics that are the red
flag for concerns of discrimination under law: science finds that
human risk differs by race, ethnicity, national origin, age, health status
or functional disability, and sex.

Thus, the social desire to remove or overcome barriers to
discrimination must, at times, yield when individual scrutiny of a
patient’s needs reveals natural barriers to health, in order to preserve
life and prevent human suffering, which is an ultimate obstacle to
human achievement and civilization’s survival.

This Court has recently stated in Toyota v Williams___ US__
(2002) 2002 WL 15402(2002) that special protections accorded to
disabled individuals under the Americans With Disabilities Act (ADA)
require the protected individual to demonstrate “substantial
impairment” in the performance of one or more major life activities.
The Court so determined, without commenting on the attendant issues
of risk that may color a disabled individual’s ability to perform certain
tasks. Yet, risk is endemic in the human condition and more
importantly, no set of tasks, at work or elsewhere, can be performed
without any risk to oneself. Sound principles of industrial hygiene and
occupational medicine will, on occasion, dictate that individuals refrain
from engaging in an activity due to risk, regardless whether that person
is healthy or disabled. The fundamental social goal of protecting
human life from risk was addressed by the US Congress two decades
before the writing of the ADA, as codified in the Occupational Safety
and Health Act of 1970 (OSH Act). Thus, questions regarding the
relative risk of prospective harm for individuals in a given workplace
who are not substantially impaired and may be otherwise qualified for
employment is subject to OSH Act jurisdiction, not ADA. This Court
cannot allow overzealous desire to prevent discrimination to render
politically incorrect long-standing health values that must be promoted
in order to ensure the survival of our society. Therefore the EEOC
regulations concerning the “threat of harm” to oneself are the ultra
vires product of an agency that has exceeded its delegated
authority.Said regulations therefore are invalid.
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ARGUMENT

L Discrimination Law Can Not Adequately Address the Problems
of Risk To Oneself At Work Inherent in Human Activity,
Regardless of Disability

In the case at bar, this Court grapples with an ancient and
unresolved human conundrum that goes to the essence of work, health
and survival of human society. The Americans With Disabilities Act
(ADA) of 1990 was written by the U.S. Congress to prevent the harms,
caused by discrimination in the workplace, that arise because of
unfounded stereotypes about disability and the nature of illness in
society in general. Neither ADA nor its antecedent statute, Title VII
was designed to address issues of health and welfare. Cases that have
tested the limits of such jurisdiction have allowed workers to continue
their exposure to risks in the workplace, without regard to the
Occupational Safety and Health Act’s health and welfare rationale.
This was noted by the Ninth Circuit, which cited with approval the
concept that “danger to a woman herself does not justify
discimination” Echazabal v Chevron, 226 F3d 1063 (2000) citing
IUAW v Johnson Controls, 499 US 202 (1991) citing Dothard v.
Rawlinson 433 U.S. 321, at 328 (1977).

The Equal Employment Opportunity Commission (EEOC)
enforces Title I of the Americans with Disabilities Act of 1990 (ADA),
42 U.S.C. 12111 et seq., with respect to private employers and is
authorized to issue regulations under that Title. This case concems
whether Title I authorizes an affirmative defense for cases in which an
individual will pose a direct threat to the health or safety of that
individual. The Ninth Circuit Court of Appeals in this case invalidated
the EEOC regulations that recognized this affirmative defense. Title
I of the ADA prohibits an employer from discriminating against a
"qualified individual with a disability." 42 US.C. 12112(a). A
"qualified individual with a disability” is a person "who, with or
without reasonable accommodation, can perform the essential
functions of the employment position.” 42 U.S.C. 12111(8). ADA
states "[i]t may be a defense to a charge of discrimination under [the
ADA] that an alleged application of qualification standards, tests, or
selection criteria that screen out or tend to screen out or otherwise deny
a job or benefit to an individual with a disability has been shown to be
job-related and consistent with business necessity, and such
perfonmance cannot be accomplished by reasonable accommodation.”
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42 US.C. 12113(a).

The US Supreme Court case Toyota v Williams _Us___
(2002) 2002 WL 15402(2002) held that merely having an impairment
does not make one disabled for the purposes of ADA. In Toyota, the
Court held that 42 USC 12 102(2)(a) requires demonstrated substantial
impairment of a major life activity, and not the mere diagnosis or
evidence of impairment (slip op 13 and 14). Thus, a worker whose
workplace practices could be altered to reduce injury did not enjoy
discrimination protections as a “disabled person” under ADA, because
she did not suffer substantial impairment of the ability to perform one
or more major life activities even though she suffered a documented
casc of carpal tunnel syndrome. Significantly, her case, had she
succeeded, would have brought her monetary relief, not health care, to
relieve her suffering. More significantly, from the standpoint of public
policy and the practice of occupational medicine, nothing in ADA or
the EEOC regulations there at bar would have mandated g change in
workplace practices or procedures that would prevent her colleagues
from suffering the pains of preventable i njury.

A. Sound Occupational Medicine Practice May Require that
Certain Individuals Avoid Certain Risks to Preserve Life, Health
and Avoid Liability

Respondent Mario Echazabal began working at an oil refinery
owned by petitioner Chevron U.S.A., Inc. in 1972 Employed by
various contractors, respondent worked at different imes for petitioner
as a laborer, helper, pipefitter, and on the fire watch. Respondent
worked primarily in the refinery's coker unit. Pet. App. 2a. In 1992,
respondent applied to work directly for petitioner in the refinery's
coker unit. Petitioner made respondent an offer of employment
contingent upon his passing a physical examination. Said examination
by petitioner's physician revealed that respondent’s liver was releasing
certain enzymes at a higher than normal level. Based on that
examination, petitioner concluded that respondent’s liver might be
damaged by exposure to the solvents and chemicals present in the
coker unit. Petitioner therefore rescinded the job offer. Pet. App. 2a.
After respondent consulted several doctors, he was diagnosed with
asymptomatic, chronic active Hepatitis C, a viral infection of the liver.
Pet. App. 33, 35a. Respondent continued to work as an employee of
petitioner's maintenance contractor. Id. at 2a. In 1995, respondent again
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applied to petitioner for a position as a plant helper in the coker unit.
Petitioner again made respondent an offer contingent on a physical
examination. Pet. App. 3a, 35a. Petitioner's examining physician
concluded that further exposure to chemicals and solvents like those
used in the coker unit would seriously endanger respondent's health
and, in certain circumstances, could be fatal. Id. at 38a; C.A. E.R. 81-
82. Petitioner's medical director agreed that respondent could not work
in the coker unit without risk to his own health. Pet. App. 38a. Based
on the those findings, petitioner refused to hire respondent. Id. at 3a.
Petitioner also instructed its maintenance contractor to ensure that
respondent was not exposed to solvents and chemicals; and, as a result,
respondent could no longer work at the refinery. 1bid.

Respondent brought an action in state court alleging
discrimination on the basis of a disability that violated ADA. Pet.
App. 3a. Petitioner removed the case to the United States District Court
for the Central District of California. Id. at 32a. The district court
granted summary judgment in favor of petitioner on all of respondent's
claims. Id. at 32a-57a. On the ADA claim, the district court found that
petitioner's refusal to hire respondent was lawful because, as a result of
respondent's liver condition, his working in the refinery would have
posed a direct threat to his health. Id. at 46a-52a. The district court
stayed the proceedings against the maintenance contractor, and
certified several issues for appeal, including the propriety of the grant
of summary judgment on the ADA claim. Id. at 3a-4a. Because the
nisks are prospective, and speculative at best, and there is no substantial
impairment of the ability to perform one or more major life activities,
(Toyota v Williams _US__(2002) 2002 WL 15402(2002)) this
individual can only enjoy ADA protection if this Court were to find
that the protected worker suffers from stigia for illness that is “not
manifest” ( School System School Bd. of Nassau County v. Arline, 480
U.S. 273, 287 (1987) ("an individualized inquiry” protects disabled
individuals "from deprivations based on prejudice, stereotypes, or
unfounded fear"). This detenmination is irrelevant, however, if the
affirmative defense itself is invalid, as are the regulations at bar for the
reasons set forth below.

B. ADA Does Not Address Issues of “Threat to Harm” That
Impact Workplace Safety and Health

Cursory application of medical knowledge embedded in
EEOC regulations cannot rise to the level of prospective, preventive
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legislation that is the essence of the authority to protect the health and
safety of all workers and provide “employment and places of
employment that are free of recognized hazards” in the USA OSH Act
Sec 5(a)(1), 29 USC 654(a)(1). In no case could ADA provide the risk
assessment criteria or a statutory basis for prospective alteration of
working conditions that could actually minimize risk or reduce the
likelihood of injury or harm. As noted by Judge Trott in dissent in
Echazabal v Chevron 226 F3d 1063 (2000) (dissent), “Our law books,
both state and federal, overflow with statutes and rules designed by
representative governments to protect workers from harm. Long ago
we rejected the idea that workers toil at their own perl in the
workplace....In many jurisdictions, it is a crime knowingly to subject
workers to life-endangering conditions. California Labor Code S 6402
expressly forbids an employer from putting an employee in harms way.
In Arizona, an employer who fails to provide a safe workplace
commits a felony. Ariz. Rev. Stats. Annot., Labor S 24403, S 23418.
In effect, we repeal these laws with respect to this appellant, and to
other workers in similar situations. So much for OSHA. Now, our laws
give less protection to workers known to be in danger than they afford
to those who are not. That seems upside down and backwards.”
Echazabal v Chevron, 226 F3d 1063 (2000), Trott, J. Dissenting
(Citations in original)

I. Government Authority Exists to Protect Health Without
Reaching ADA's Civil Rights Issues

Judge Trott wisely asked in his dissent, “Did Congress really
intend to nullify state and federal workplace safety laws and render
them impotent to protect workers in identifiable harms way?” ADA
defines "direct threat” as a "significant risk to the health or safety of
others that cannot be eliminated or reduced by reasonable
accommodation.” 42 U.S.C. 12111(3), without commenting upon the
criteria for diagnosis or medical determination of the severity,
prognosis or treatment of the disabling condition. When passing the
ADA, the US Congress required the EEOC to issue regulations to carry
out the provisions of Title I, and the EEOC, following public notice
and comment has issued regulations pursuant to that mandate, 56 Fed.
Reg. 35,726 (1991). Consistent with the statutory text, the regulations
provide that an employer may defend against a chaige that a
qualification standard improperly screens out a disabled individual by
showing that the standard is "job-related and consistent with business
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necessity, and such performance cannot be accomplished with
reasonable accommodation.” 29 C.F.R. 1630.15(b)(1). In elaborating
on that defense, the regulations state that "[tJhe term 'qualification
standard’ may include a requirement that an individual shall not pose
a direct threat to the health or safety of the individual or others in the
workplace.” 29 C.F.R. 1630.15(b)(2). The regulations define direct
threat to mean "a significant risk of substantial harm to the health or
safety of the individual or others that cannot be eliminated or reduced
by reasonable accommodation." 29 C.F.R. 1630.2(x).

A. The Government's Obligation To Protect Health Has Primacy
Under the Doctrine of Parens Patriae.

Public hecalth preventive strategies typically categorize
individuals in sub-groups according to risk in order to prevent
avoidable or foreseeable harms. Under the doctrine of parens patriae,
state and federal governments have consistently recognized the need on
occasion to abridge or modify legal views of individual rights, in order
to preserve the public health. Examples abound, including but not
limited to: abrogation of privacy rights in order to collect and preserve
personal data in vital records, (births, deaths and specified diseases);
restriction of the person, quarantine; and restriction in the use of
private property without constituting a "taking" in cases of zoning to
prevent pollution or public nuisances. Grad, Frank P., Public Health
Law Manual, Amer. Public Health Assoc. , Wash. D.C. (1990)

B. There is Precedent in the Federal Law Providing Special
Occupational Health Regulations to Address Risk and Preserve
Life  Without Demonstrating Substantial Impairment or
Qualification as “Disabled”

Federal law regulations already exist that divide groups of
workers according to sub-populations. For example, the Nuclear
Regulatory Commission (NRC) has different standards for workers
under age 18 compared to other workers. NRC also instituted
regulations with different standards for the general public, for exposed
employees, and for "fetal exposure" in the event of so-called "declared
pregnancy” Nuclear Regulatory Commission Regulations, 10 CFR
Sections 19.12-19.32;20.1 et. seq.. U. S. Congress has also spoken to
other important occupational safety and health issues: The
Occupational Safety and Health Act of 1970 grants the Secretary of
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Labor authority to protect workers "functional capacity” against
"recognized hazards", including health hazards in the workplace and
a host of compensation laws provide compensation for work-related
disabilities, such as black lung and harms to federal employees. This
Petitioner has not violated the relevant OSHA regulations, nor been
cited by OSHA for unacceptable practices regarding health hazards.
And, weaknesses in OSHA regulations or an agency's reluctance to
grapple with these issues should not give rise to any inference that
others hold the proper venue for regulating these important risks.
Rather, there is ample authority under OSH Act for OSHA to play a
more active role in this area.

One fundamental tenet of occupational medicine requires that
physicians prevent harm, as exemplified by the ACOEM Code of
Ethics. ADA has become the new mantra for occupational and
environmental medicine practice, because it has revolutionized the
workforce by making it illegal to exclude applicants who have
disability or to ask about previous injury or illness experience,
regardless of the cause of harm- whether from prior exposures in the
workplace, leisure activities , sports or home. Feitshans, Ilise L. ;
ACOEM Continuing Medicial Education (CME) Materials “Law and
Ethics of Occupational and Environmental Medicine Programs (San
Antonio 1999, Philadelphia 2000 and San Francisco 200].
Furthermore, determinations of access to medical records, transfer of
information between employers and insurers, and relevant data
regarding fitmess to work are routinely trafficked trough the offices of
occupational physicians. Their pivotal role in the employment process
involves deciding on a daily basis, whether any job has too high a risk
to be acceptable for any applicant’s health. This raises difficult ethical
questions, faced by many occupational physicians daily, because job
hazards vary across worksites. Thus, the question whether a job is
acceptably safe or too dangerous for the risks to be acceptable is a
subtle and complex evaluation that can best be made by occupational
physicians following OSHA regulations. On such matters, the best
medical minds may disagree about the implementation of specific
recommendations on a patient by patient basis, but none can escape
their awkward position that places them on the homns of a professional
dilemma: their medical opinion regarding the match between job
applicant and placement in a particular assignment must be reasonable
and justified when taking into account not only the social need for
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preventing and ending workplace discrimination against disabled
people, but also by examining scientific and medical parameters such
as ambient exposures in the work environment; as well as job
description, industrial category and individual variations in the
response to risk.

Once the confluence of job hazard and individual risk is too
great for them to ethically advise that person accept the work
assignment, the occupational physician who signs off risks malpractice
liability and fosters non-compliance with health laws; and the
occupational physician who signs off on a refusal to hire or place the
same person may unwittingly become a link in the chain of an
employer’s pattern of practice of discrimination. Therefore, acting
with professional integrity for those who practice occupational
medicine is fraught with personal and professional liability where
there is no safe or neutral ground upon which they can confidently rest
their opinion.

Thus, many physicians pro-actively foster the employment of
workers against the employer’s desire to reject them on grounds of ill-
health that is awkward in the worksite although not so severe that it
substantially impairs the performance of one or more major life
activities. Such doctors have an ethical obligation to support a decision
by an employer to deny assignment in cases of high risk and high
probability of harm. See: Feitshans, I.L. Bringing Health to Work
(1997) at 127-129. Examples include: disabled individuals who
applies to an industrial firefighting and rescue brigade in an oil refinery
and chemical plant, or people with asthma whose occasionally
experienced bronchospasm made them ill-advised for firefighting;
these cases present a situation where an individual should not be placed
because of the risk of harm to oneself or others. In such contexts, there
is a valid concern, as expressed by the medical director of the
company was that the applicant was at high risk for getting into a
situation that he could not get out of. Not only might his asthma be
aggravated in an emergency situation with smoke and airborne irritant
exposure, but his exercise capacity would drop abruptly and
unpredictably and he could casily find himself trapped. Determining
when such rare instances raise valid concerns, however, is not so easy
in the daily practice found in offices of occupational physicians, where
the rubber of implementation of ADA  prohibitions against
discrimination meets the road of commerce. Many lawyers and other
professionals may subsequently second guess the decision of
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occupational physicians, who err on the side of caution and desire to
do no harm. This is where it is imperative, however, that the actual
detenminations about job hazard analysis be made by experienced
medical staff who are bound by the personal liability of their standing
as professionals, and where they be given the best scientific evidence
in order to implement protective programs. In these instances, the US
Congress spoke to three different agencies, the Occupational Safety
and Health Administration (OSHA) the National Institute of
Occupational Safety and Health (NIOSH) and the Occupational Safety
and Health Review Commission (OSHRC) two decades before it wrote
ADA.

Fundamentally, the normal operation of a workplace should
be governed by occupational health and safety standards. If a worker
qualifies for the work under ADA, the proper rule governing their
safety is occupational health regulations. ADA was also not intended
to cover the situation when a worker belongs to a small subset of the
general population with an uncommon health problem and by virtue of
this problem is exquisitely more susceptible to injury than the majority
of people. Occupational exposure limits are not set to take into account
the tail of the curve or subsets of people who are more susceptible by
orders of magnitude, but can be handled under standards recognized by
the scientific community as reasonable and appropriate. The usual PEL
may be expected to injure a very small fraction of the general
population (e.g. the 90 dB TWA noise standard, with an 85 dB action
level, is still associated with something on the order of 5% noise-
induced hearing loss in occupations with consistently high noise levels
approximating the PEL). Another common situation involves people
who have become sensitized to workplace chemicals; the sensitization
may occur well below the PEL and screening out workers by virtue of
a history of allergies is not useful because their risk of becoming
sensitized to any one exposure is only slightly higher than anybody
else.

In such cases, the physician who overlooks medical criteria not
contemplated by Congress within the four corners of ADA overlooks
also the enforcement and threshold health requirements to provide
“employment and places of employment that are free of recognized
hazards”, OSH Act 29 USC 654.

At the same time, certain types of illnesses that can be
aggravated by workplace exposure may be clustered by genetic factors,
race, family history, ethnicity or sex. Thus, sound medical reasoning
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may not always comport with legal efforts to prevent discrimination,
unless one completely overlooks efforts to prevent disability.\Many of
these conditions, however, have their greatest impact upon populations
who face potential risk which can be minimized through sound
industrial hygiene practice or engineering controls, custom tailored to
meet the needs of the patient who is an applicant for employment. The
solution, therefore, requires opening up OSH Act authority to
promulgate health standards and enforce preventive regulations, which
must be crafted with due regard to discrimination parameters. This
does not, however, mean use of an affirmative defense by employers
who are concerned about a risk of threat of harm to oneself, which
ultimately would render unemployable, by definition, most people
who are subject to special allergies or particularly vulnerable to
opportunistic infections.

C. These Issues Will Emerge Again As New Technologies Uncover
Risks and Propensities Using Genomic, Toxicogenomic,
Protenomic Profiles and New Techniques of Medical Care

The laws of nature do not know legal boundaries drawn by
humans. Some occupations necessarily require acceptance of
unpredictable risk. For example, firefighters presenting to an
occupational physician might require that the legal concept of essential
functions of the job must include the capacity to perform in extreme
situations. A second concern is that an unacceptable future risk of
injury or death, even if the person can do the job under normal
circumstances, must be ethically be viewed as a reasonable
disqualification from the perspective of the physician who seeks to
prevent harm. . When rooted in medical evidence that can be reviewed
by peers or in cases of imminent danger, distinct risk factors can be
distinguished from the circumstances where prejudiced views of
tuberculosis that was in remission and was not a threat to others in
School Bd. of Nassau County v. Arline, 480 U.S. 273, 287 (1987) ("an
individualized inquiry" protects disabled individuals "from
deprivations based on prejudice, stereotypes, or unfounded fear").
There is no blanket judge-made rule, however, that can govern such
situations, or to prevent a rule of caution from becoming a slippery
slope that ultimately becomes arbitrary and capricious in its
application, with discriminatory results.

This problem will become greatly exacerbated as the human
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genome project uncovers the benefits of genetic testing in the
workplace. Feitshans, Ilise L. GENETIC DESTINY: TODAY’s
LAWS, TOMORROW's TECHNOLOGY (MCLE for the Moseley
Institute 1999); “Spider Silk Jeans or Spider Silk Genes: Genetic
Testing in the Workplace”; New York Law School Journal of Human
Rights, February 2002 ; Review of “From Chance to Choice- Genetics
and Justice” New England Journal of Medicine Sept 14 2000. Genetic
preconditions and other high-tech biological profiles cluster in families
and thus are immutably linked to characteristics such as sex, race
ethnicity or national origin, the use of which as criteria in employment
might resemble prohibited demarkations for polices under the law of
discrimination. |

The “discrimination prohibitions” in OSH Act Sec 11 ¢ 29
U.S.C. 661(c) has been interpreted by this Court to provide a right to
refuse hazardous work in the face of imminent danger . This right
applies without regard to race, sex, age, ethnicity or disability. But it
does not on its face comport with the notion, articulated in [UAW v
Johnson Controls as approved by the Ninth Circuit. Citing the Johnson
Controls-Dothard precedents, the Echazabal court characterized
these cases as standing for the proposition that “threats of lead
exposure to female employees' own reproductive health did not Jjustify
the employer's decision to exclude women from certain positions at a
battery manufacturing plant.” It cannot make sense however, that
Congress's decision in the Title VII context to allow all individuals to
decide for themselves whether to put their own health and safety at
nisk, it would enact legislation allowing the same freedom of choice to
disabled individuals.

The specialized expertise of administrative standard setting
and regulations is required to be even-handed while applying the best
“-available scientific and medical evidence. Because such sttuations do
not involve accommodation to a normal Jjob, with static work
requirements, and given that the worker is rarely disabled from
activities of daily living or usual tasks in this situation, one could argue
that it is not a situation ADA was designed to cover, but nonetheless an
extreme case of the usual fitness-to-work requirement imposed by
employers. It is at this commonplace point in the worksite, however,
where the view of the majority can be synthesized with the view of the
dissent, by taking judicial notice of OSH Act’s vital role “to preserve
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the health of working men and women and protect our Nation’s human
resources™ in OSH Act’s stated purposes.

As Judge Trott correctly noted in his dissent, “Because the job
most probably will endanger his life. I do not understand how we can
claim he can perform the essential functions of the position he seeks
when precisely because of his disability, those functions may kill him.
To ignore this reality is bizarre”Echazabal v Chevron, 226 F3d 1063
(2000). Trott, J., dissent).

In the prior cases that visited this matter a decade ago, this
Court ruled that fetal protection policies constitute prima facie
discrimination, with the awkward result that employers are compelled
to allow women into high risk workplaces, without the benefits of risk
assessment, medical surveillance or other scientific evidence that
health-related administrative agencies, can best review. Ruling
otherwise would have required unduly stretching the narrow exceptions
in Title VII, inconsistent with case law and its legislative history, and
also without providing employers or employees the benefits of sound
scientific evaluation of conditions on a case-by-case basis. Neither
approach provided a viable solution to high-risk exposures that may
affect men and/or women, or addressed posterity’s need to protect fetal
health. HR 4420, 101st Congress, 2d Sess., (1990) "The Employee
Protection Act of 1990", introduced by Rep. Pat Williams, (D-
Montana) Furthermore, each of those approaches is antithetical to good
industrial hygiene practices or public health strategies. (outlined
below).

In this regard, the Ninth Circuit Court of Appeals was correct
to state that the US Congress, in writing ADA, deliberately parsed its
language to express concem for a disabled person’s risk of injury to
others (as in the case of mental patients or people with contagious
diseases) but not to harm to oneself, since the safety net for
determining the acceptable level of risk in the workplace is determined
by a pre-existing regulatory agency, OSHA, which has both the
statutory mandate and regulatory history to promulgate and enforce
standards that reduce risk. Armed with NIOSH research, OSHA has the
power to alter working conditions. Such standards that are even-handed
and applied in the workplace are subject to administrative and judicial
review, having withstood the tests of OSHRC and this Court.
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HL The US Congress Has Clearly Expressed Its Intention
to Address these Issues

A. Legislative Intent Exists Jurisdiction Under OSH Act

For OSHA, NIOSH and OSHRC to Promulgate Standards Using
Their Expertise

Fortunately for the case at bar, the US Congress has spoken
loudly and often on these subjects, with ample authority delegated to
its agencies who have, in the nearly three and a half decades since the
passage of OSH Act in 1970. Under this statute, there has developed
a body of the requisite administrative expertise to approach these
questions. Several principles of legislative drafting discussed by the
Ninth Circuit Court of Appeals in the case at bar point to the seminal
importance of this void in the ADA that Congress not only knew about,
but had already filled under health law. Under OSHA regulations that
already exist, however, if a worker can be proven to have a risk much
greater than the average person at a given PEL, they should not be
allowed to work in an occupation where the exposure may lead to this
risk. The argument then becomes what risk is acceptable (>50%?) and
is this a violation of the usual principle that we do not deny
employment on the basis of future prognosis or risk, as in the case of
hiring asymptomatic HIV-positive individuals or individuals with
Hepatitis C?

This Court must therefore take judicial notice of the
fundamental and inevitable character of the health concerns in the case
at bar, and thereby determine that although an individual who is
otherwise qualified for employment may nonetheless present too great
a risk to oneself ethically, morally, or legally be placed in a toxic
workplace, but that the proper agency to apply its expertise in making
such a determination is the Occupational Safety and Health
Administration that promulgates health standards under the OSH Act
and which also has the authority to promulgate health standards,
inspect, and enforce abatement of working conditions, rather than the
EEOC that enforces the ADA.

B. Occupational Health Issues, Unlike Policies that
Prevent Discrimination, Require a Careful Weighing of
Epidemiological Evidence on a Substance by Substance and
Worksite by Worksite Basis As Specific Job Hazards Impact
Individual Employees.

Risk and the attendant effects of known or recognized hazards
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encompass all agents which have an adverse effect health. Risk
assessment attempts to describe the causal relationship between
adverse effects and environmental factors such as chemicals, radiation,
stress, and pathogens, Lowrence, W.W., Of Acceptable Risk: Science
and the Determination of Safety, William Kaufman, Inc., Los Altos,
Ca. (1976). Reliance is placed upon toxicological and epidemiological
studies which relate specific agents to adverse outcomes. U.S.
Congress, Office of Technology Assessment, Preventing lllness and
Injury in the Workplace, Washington D.C. 1985, Ch. 3. The
unprecedented scientific discoveries regarding medical treatment and
the natural history of disease have caused an inevitable but useful
overlap in the use of risk assessment in many areas of the law in recent
years. See: Susan Rose and Tee Guidotti, Science on the Witness
Stand, OEM Press Mass. 2001, in particular Chapter 17, Ilise L.
Feitshans, “Evidentiary Standards in Occupational Health Law”.

The objective of risk assessment is not simply to identify a
connection between a hazardous agent and an adverse effect. Exposure
to the agent must be quantified in the form of a measurable index such
as air contaminant concentration, absorbed dose, or blood chemistry.
Sound industrial hygiene practice recognizes a hierarchy of controls to
reduce or eliminate workplace hazards, U.S. Congress, Office of
Technology Assessment Preventing Iliness and Injury in the
Workplace, Washington, DC 1985, Ch.3. The preferred approach,
where feasible, is to redesign a work process to eliminate or reduce
hazards by substituting materials, curtailing harmful emissions, or
- isolating the worker from the hazardous process.

As noted by Former Secretary of Labor for OSHA, Dir.
Morton Corn, the nature and severity of effects is characterized at
varying levels of exposure, U.S. Congress, Office of Technology
Assessment Preventing [liness and Injury in the Workplace,
Washington, DC, 1985, Ch.3. Previous attempts by EEOC to provide
meaningful criteria in areas of health law have proven to be inadequate.
For example, on October 3, 1988, the EEOC issued a Policy
Statement on Reproductive and Fetal Hazards Under Title VII, "Policy
Statement on Reproductive and Fetal Hazards Under Title VII" Fair
Enmployment Practices Manual (BNA) 401:6013. The EEOC criteria
for a fetal protection policy, as restated by the Court of Appeals in
Wright v Olin 697 F2d 1172 (1982) can be summarized as: (1)
substantial risk of reproductive harm; (2) risk via exposure of one sex
but not the other sex; and (3) ability of the policy to eliminate risk,
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TUAW v. Johnson Controls, 886 F2d 871 at 886. These criteria do not
reflect the quantitative aspect of scientific risk assessment, U.S.
Congress, Office of Technology Assessment Preventing Iliness and
Injury in the Workplace, Washington, DC 1985, Ch.3. Furthermore,
risk assessment could not be easily reviewed by a court without prior
administrative review by an agency that has expertise in the application
of scientific evidence to occupational health criteria. Using the results
of such analysis without considering the scientific context in which
they were developed could cause equal or greater harm than the risk to
be avoided. Application of industrial hygiene controls would
constitute such an altemative, but could not be easily evaluated by an
administrative agency that is not familiar with issues of occupational
safety and health.

The next option is work practice controls, which involve
training employees to work more safely, or administrative controls,
which limit the duration of an employee's exposure. Using exposure
monitoring, medical surveillance and enhanced industrial hygiene
controls, it is possible to create alternatives for control. A final resort
is the use of personal protective equipment such as respirators. The
rationale for this hierarchy is a preference for the most reliable method
among feasible controls, U.S. Congress, Office of Technology
Assessment Preventing Iliness and Injury in the Workplace,
Washington, DC, 1985, Ch. 9.

The ability to implement any good industrial hygiene program
depends upon the hygienist's ability to tailor required programs to the
substances, exposures and working population in a given workplace,
Id. Feasibility depends upon the configuration of the workplace; the
cost and availability of necessary technology; the effectiveness of
worker training; and the willingness of the employer to commit
resources toward developing new control technology, /d. Recognizing
that the feasibility of controls is not a static parameter, men and women
have occupational exposure to a variety of job specific risks would be
enrolled in programs that meet their individual needs.

C. EEOC Lacks OSH Act ‘s Delegated Authority and
Expertise To Determine Individual Risk at Work

ADA’s theoretical antecedent, as cited in its legislative history
is Title VII of the Civil Rights Act of 1964 42 USC S 703. Under Title
VII, Congress required "the removal of artificial, arbitrary, and
unnecessary barriers to employment when the barriers operate
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invidiously to discriminate on the basis of racial or other impermissible
classification." Griggs v. Duke Power Co., 401 U.S. 424,431 (1971);
Dothard v. Rawlinson 433 U S. 321, at 328 (1977). In International
Union of United Auto Workers (IUAW) v. Johnson Controls, 886 F2d
871 (7th Cir. 1989); 499 US 202 (1991) this Court ruled that any
Fetal Protection Policy constitutes prima Jacie discrimination in
violation of Title VII, because it prohibits employment of fertile
women in high-exposure jobs in lead battery production. It was
undisputed that lead is one of the most dangerous environmental toxins
and that transplacental transfer of lead in a pregnant woman to her
unborn child can cause a significant risk of damage but discrimination
analysis mandated that women be allowed to work, without the benefit
of medical surveillance, scientific criteria regarding risk or risk
assessment reflected in the best industrial hygiene, occupational
medicine practice or engineering controls.

It cannot be, however, that this Court or Congress intended a
result that does not limit individual harm without regard to the
independent views of regulators and occupational physicians. Any
level of risk from exposure that prevents an exclusionary policy,
regardless of its harsh working conditions, or the large class of workers
that are affected by it, could be justified under this view. In the case at
bar, there is no evidence that the risk respondent allegedly poses to his
own health renders him unable to perform his Jjob. But, if applied here,
the Johnson Controls criterion will foster an approach that will allow
all workers to obtain employment without regard to particular high-risk
exposures. This approach runs the greater risk of paying nominal
deference to discrimination concerns, without guaranteeing adequate
industrial hygiene protection; it therefore is antithetical to good
industrial hygiene practices and sound public health strategies.

All work has risks. As Chief Justice Burger noted in
Industrial Union Dept., AFL-CIO v. American Petroleum Institute,
448 U.S. 607, 646, 100 S.Ct. 2844, 65 L.Ed.2d 1010 (1980), thereis
no such thing as a “risk-free” environment. Thus, when writing ADA,
Congress wisely looked to the notion of undue hardship when a
disabled person’s illness presents a risk of harm to others, as in the case
of unmanagable mental illness or communicable disease, but wisely
made the deliberate choice to exclude criteria that would address the
notion of risk of harm to oneself, lest this frustrate the purposes of
OSH Act.

Since all work has risks, all disabled people who work would,
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by definition, face a risk of harm to oneself by working. As in the fetal
protection cases, a blanket determination that employers independently
may determine the risk undertaken by each individual without a
regulatory standard to guide them leaves two nagging questions at
each of the policy's logical extremes: (1) what minimum requirements
for demonstrating to the court that an exclusionary decision, in lieu of
alternative protections, is justified? and (2) which circumstances place
limits on the level of risk involved, to determine when an job’s hazards
and attendant risk goes too far?. Leaving such constructs at the
discretion of the employer would, by definition, make it possible for
employers to include a class of applicants among the disabled and then
draw job descriptions that feature undue burdens of risk, thereby
excluding them from the actual workforce and granting jobs only to
healthy applicants and healthy workers. This “harm to oneself”
affirmative defense therefore gives no blueprint for drawing a
distinction between impermissible harms that threaten workers' health,
but must be corrected immediately through engineering controls, in
contrast to cases where the employer's policy can be justified, although
discriminatory in its effect. More importantly, this standard does not
place a clear limit on employer policies that may unfairly harm
workers, even though such outcomes may breach an employer
responsibility to protect workers.

IV. Conclusion.

A. EEOC’s “Threat of Harm to Oneself” Regulation Is
Ultra Vires and Therefore Invalid

When there is a high probability that an employee will suffer
significant injury or death in the near future because of his performance
of the job, there is risk that the employee will miss work due to injury
with attendant unnecessary costs and disruption for all parties. As both
the Solicitor General and the Amicus ACOEM, noted, losses in
efficiency and productivity due to the disruption of its operations and
the need to find a replacement and retrain a new worker, Citing
Rosenstock and also Haig Neville, 40 Industral Management,
Workplace accidents: they cost more than you think 7 (Jan.-Feb. 1998)
(workplace injuries have "immeasurable costs of lost production and
efficiency on a company-wide basis")(Brief of Amicus ACOEM and
Brief of Solicitor General of the US).

The Ninth Circuit Court of Appeals correctly applied the
canon of statutory construction expressio unius est exclusio alterius.
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The court reasoned that the statutory specification of a "direct threat”
defense for the risk of harm to others implicitly precludes a direct
threat defense for the risk of harm to self. See Pet. App. 6a-7a. The
court of appeals' reliance on the expressio unius principle was
appropriate because the relevant statutory language is found in another
law, OSH Act. It is deceptively easy to overstate the EEOC’s
expertise in this narrow and carefully defined area of medicine as it is
currently practiced under USA law. Although it is correct that ADA's
legislative history does not foreclose a threat-to-self defense”, the true
and correct repository for administrative review of these decisions lies
with the Occupational Safety and Health Administration (OSHA) as
established along with two other agencies, the National Institute for
Occupational Safety and Health (NIOSH) and the Occupational Safety
and Health Review Commission (OSHRC). The Chevron decision
would support the rule of reason that Congress has clearly and directly
articulated its desire to delegate this authority not to EEOC but another
agency, OSHA, under the OSH Act, which was written two full
decades before the passage of ADA and was doubtlessly well known
to the sitting members of Congress.

Even though the precise solution to these problems is not
found within the four comners of the ADA, the US Congress has not
been silent about important questions of occupational health policy.
The legislature had no need to address this question when writing
ADA, having spoken before through the OSH Act. Thus, EEOC’s
over-reaching in this area of regulation exceeded the scope of its
statutory mandate and violates the delegation doctrine. Its rules that are
written beyond the scope of this authority are ultra vires and are, by
definition, invalid.

In Whitman, V. American Trucking Associations, Inc., 531
US. 457 (2001) the US Supreme Court confronted for the first time in
over half a century the issues surrounding delegation of authority by
the US Congress to administrative agencies Whitman, V. American
Trucking Associations, Inc., 531 U.s. 457 (2001).  Jurisprudes
everywhere in the USA breathed a sign of relief as the US Supreme
Court held that Clean Air Act's delegation of authority to
Environmental Protection Agency (EPA) to set national ambient air
quality standards (NAAQS) at level "requisite to protect public health"
was not unconstitutional delegation of legislative power under the
Clean Air Act (CAA) Clean Air Act, 172(a)(1)C), (a)(2XD), 181(a),
as amended, 42 U.S.C.A. " 7502(a)(1)(C), (a)(2)XD), 7511(a) In 1990,
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over 600 pages of Congressional legislation set forth amendments to
Clean Air Act. The complex provisions were criticized at the time of
their writing as an undue exercise of oversight capabilities by the US
Congress, who had authority but lacked the expertise to understand the
subtle but important ramifications of the legislative text as it attempted
to write law governing science. Significantly, the law was written at the
same time as ADA, demonstrating once again that had the US
Congress wished EEOC to exercise such medical and scientific
expertise as required to develop and enforce health standards at the
workplace, the US Congress would have done so. Such mICroscopic
scrutiny of Congressional regulations for health applying scientific
principles and the experience of environmental medicine under Clean
Air Act (CAA) Clean Air Act, ' 307(b), as amended, 42 US.C.A."
7607(b ) upheld the Environmental Protection Agency's (EPA)
implementation policy for revised national ambient air quality
standards (NAAQS) for ozone in "nonattainment". Hhitman shows
once again that the US Congress knew, understood and actually has
employed highly technical scientific language when drafting statutes if
it so desires for the statutes to address health issues. By 1990, Congress
had spoken about many questions of law, health policy environmental
health and occupational medicine.

This Court based this crucial finding on the principle that “in
a delegation challenge, the constitutional question is whether the statute
has delegated legislative power to the agency. ArticleI.' 1, of the
Constitution vests "[a]ll legislative Powers herein granted ... in a
Congress of the United States." . This Court repeatedly has said that
when Congress confers decisionmaking authority upon agencies
Congress must "lay down by legislative act an intelligible principle to
which the person or body authorized to [act] is directed to conform."
J.W. Hampton, Jr., & Co. v. United States, 276 U S. 394, 409, (1928).
» S€¢, e.g., Panama Refining Co. v. Ryan, 293 U.S. 388, (1935).
Whether the statute delegates legislative power is a question for the
courts. When invalidating the EEOC's regulations, the Ninth Circuit
stated that, when the term "direct threat" was used in the "various
committee reports” and "floor debate," there was no explicit reference
to "threats to the disabled person himself." Pet. App. 7a-8a. "For
example,” Senator Kennedy explained, "an employer could not use as
an excuse for not hiring a person with HIV disease the claim that the
employer was simply 'protecting the individual' from opportunistic
diseases to which the individual might be exposed.” Tbid. But this does
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not make occupational health sense. Fortunately, "The remarks of a
single legislator, even the sponsor, are not controlling in analyzing
legislative history," Solicitor General citing Chrysler Corp. v. Brown,
441 U.S. 281, 311 (1979). Short of speculative determination of
prospective risk, this analysis requires more detailed expertise in
medicine and occupational health than a EEOC is authorized to
possess.

It does not matter therefore that ADA did not expressly
address the special risks of disabled individuals, because Congress has
removed those questions from the realm of EEOC and into labor
relations between employers and individuals. Instead, OSHA has
enforcement authority to inspect and require modifications of working
conditions under OSH Act that will abate hazards and render a safer
and healthier workplace for all employees. EEOC regulations correctly
prohibit employment decisions based on "[g]eneralized fears about
risks from the employment environment." 29 C.F.R. Pt. 1630, App. §
1630.2(r); see also 29 C.F.R. Pt. 1630, App. § 1630.15(a). But this
situation sits on the border between “generalized fear” and sound
medical insight, which will vary on a case-by-case basis involving an
assessment of job hazards, attendant risks and the natural history of
disease after diagnosis.

B. This Court Should Issue a Writ of Mandamus
Requiring the Secretary of Labor for OSHA to Promulgate
Regulations About Disabled Workers

OSH Act’s expressly written realm of expertise was
envisioned by the US Congress two decades before it wrote the ADA.
OS H Act requires that OSHA " 'set the standard which most
adequately assures, to the extent feasible, on the basis of the best
available evidence, that no employee will suffer any impairment of
health' "--which the Court upheld in /ndustrial Union Dept., AFL-CIO
v. American Petroleum Institute, 448 U.S. 607, 646, (1980), and which
then- Justice Rehnquist, in that case thought the statute violated the
nondelegation doctrine, see id., at 671, 100 S.Ct. 2844 (opinion
concurring in judgment) . The Occupational Safety and Health Act
prohibits employers from exposing employees to "recognized hazards"
that are likely to cause "death or serious physical harm," and imposes
a "general duty” to furnish a safe workplace. 29 U.S.C. 654(a)(1).
OSHRC enforcement procedures also recognize the implicit limit on
employer responsibility in this regard, by offering the “Employee
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Misconduct” defense to employers who demonstrate that their safety
and health rules were violated and by requiring that all employees
follow workplace safety and health rules in OSH Act Section 5 (B).

For this reason, it does not matter whether this Court finds that
respondent is a "qualified individual" under the ADA. As a threshold
matter, an individual poses a direct threat, the regulations require the
employer to consider "(1) [t]he duration of the risk; (2) [tJhe nature and
severity of the potential harm; (3) [t]he likelihood that the potential
harm will occur; and (4) [t]he imminence of the potential harm." 29
C.F.R. 1630.2(r). The regulations require that those factors be assessed
"based on a reasonable medical judgment that relies on the most
current medical knowledge and/or on the best available objective
evidence," ibid., and "not on subjective perceptions, irrational fears,
patronizing attitudes, or stereotypes,” 29 C.F.R. Pt. 1630, App. §
1630.2(r). The regulations merely require an employer to conduct an
"individualized" and "objective" assessment of whether the individual's
performance of the job raises a "significant risk of substantial harm to
the health or safety of the individual.” 29 C.F.R. 1630.2(r). EEOC
regulations are thus superficial and cannot reach the hard scientific
issues of in which OSHA, NIOSH and OSHRC have decades more
administrative expertise. The Ninth Circuit correctly held that the
ADA does not provide an affirmative defense permitting an employer
“to refuse to hire an applicant on the ground that the individual, while
posing no threat to the health or safety of other individuals in the
workplace, poses a direct threat to his own health or safety.”, finding
language of the ADA "dispositive” of that question. Congress, two
decades before the passage of ADA recognized that ensuring worker
safety reduces injuries and the resulting absences of critical employees.
Such over-reaching cannot be entitled to deference under Chevron
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837,
842-845 (1984).

Public awareness of occupational health concerns aided by
stronger enforcement of OSH Act would effectively address these
issues. OSHA and its sister agencies were delegated authority by the
US Congress to develop expertise and promulgate health standards,
two decades before the passage of the ADA. Plaintiffs in
discrimination cases can enjoy financial rewards if they win, as they
did in Johnson Controls, which are not available to those who prevail
in OSHA enforcement actions. Although weak, the preventive powers
embedded in OSH Act remain the injured worker's best friend.
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Furthermore, the OSH Act is the only statute that creates an agency
with the expertise to prevent harms prospectively. Even though the
OSH Act statute suffers from its almost castrating weakness of
disempowering individuals, because unlike discrimination laws, there
is no individual right of action, only OSH Act can alter the course of
actual working conditions that are linked to injury and harm. To realize
this Congressional goal requires rethinking our priorities and
approaches to occupational health in relation to other areas of
preventive policy and employment-based medicine, but does not
require rewriting our statutes as set forth by the US Congress or using
band-aid approaches to craft a saving clause where legislation
deliberately ends.

Understanding the pivotal role of occupational health laws
also requires educating labor organizations to understand that not every
harm is a form of discrimination. Applying OSH Act enforcement and
the training programs may ultimately have been a better use of legal
talents and of corporate resources, because only OSH Act and not
ADA can make employers implement the programs that prevent the
harms of carpal tunnel syndrome, excposures that uniquely confront
the most vulnerable and sensitive workers, or other workplace
exposures to risk of harm.

Employers have a legitimate interest in preventing workers
from taking jobs that have a high probability of causing injury to
themselves. Employers therefore have a right to protect themselves
against avoidable workers' compensation and health care-related costs
of retraining and substitution. But, there will be some cases for which
regulatory medical protection must be imposed in order to avoid a
slippery slope in which the susceptible or disabled would feel obliged
to take any job, unable to refuse reassignment to a Job that was
uniquely dangerous to them without losing their employment. The US
Congress has, in OSH Act and many other statutes, already struck the
balance favoring prospective measures that protect health when
confronted with these questions. The fact that few people like OSH
Act’s inartful statute does not render legitimate a set of regulations
from another agency that acts beyond the scope of its own delegated
authority making rules in OSHA’s stead

CONCLUSION

The judgment of the court of appeals should be upheld
regarding its determination that EEOC regulations allowing an
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affirmative defense to discrimination claims based on “threat of
harm™to oneself are invalid. A Writ of Mandamus is requested,
requiring the Secretary of Labor for OSHA to promulgate standards
that will address the needs of disabled individuals in the workplace.

Respectfully submitted.
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Appendix 1. Text of the ACOEM Code of Ethics

. This code establishes standards of professional ethical conduct
with which each member of the American College of Occupational and
Environmental Medicine (ACOEM) is expected to comply. These
standards are intended to guide occupational and environmental
medicine physicians in their relationships with the individuals they
serve, employers and workers representatives, colleagues in the health
professions, the public, and all levels of government including the .
Jjudiciary.
Physicians should:
1. Accord the highest priority to the health and safety of individuals in
both the workplace and the environment.

2. Practice on scientific basis with integrity and strive to acquire and
strive to acquire and maintain adequate knowledge and expertise upon
which to render professional service.

3. Relate honestly and ethically in all professional relationships.

4. Stiive to expand and disseminate medical knowledge and participate
in ethical research efforts as appropriate.

5. Keep confidential all individual medical information, releasing such
information only when required by law or overriding public health
considerations, or to other physicians according to accepted medical
practice, or to others at the request of the individual.

6. Recognize that employers may be entitled to counsel about an
individuals medical work fitness, but not to diagnoses or specific
details, except in compliance with laws and regulations.

7. Communicate to individuals and/or groups and significant
observations and recommendations concerning their health or safety.

3.Recognize those medical impairments in oneself and others,
including chemical dependency and abusive personal practices, which
interfere with ones ability to follow the above principles, and take
appropriate measures.
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QUESTION PRESENTED

Whether the Americans with Disabilities Act requires an
employer to hire an individual whose medical condition makes
performing the job an imminent threat to his own life or safety.




i
RULE 29.6 STATEMENT

On October 9, 2001, Chevron Corporation merged with
Texaco, Inc., and was renamed ChevronTexaco Corporation.
ChevronTexaco Corporation is the parent of petitioner Chevron
U.S.A., Inc. No other publicly held company owns 10 percent
or more of petitioner’s stock.

Irwin Industries, Inc., was a defendant in the district court
but was not a party to the proceeding in the court of appeals and
is not a petitioner here.
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BRIEF FOR THE PETITIONER

OPINIONS BELOW

The amended opinion of the court of appeals (J.A. 196-217)
is reported at 226 F.3d 1063 (superseding the opinion reported
at 213 F.3d 1098). The court of appeals’ opinion addressing
respondent’s state law intentional interference with contract
claim (J.A. 218-221) is unreported. The opinion of the district
court (J.A. 171-195) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on May
23, 2000. Petitioner filed a timely petition for rehearing and
rehearing en banc on June 9, 2000. The court of appeals denied
the petition for rehearing on December 12, 2000. Pet. App. 30a.
The petition for certiorari was filed on March 9, 2001, and
granted on October 29, 2001. The jurisdiction of this Court rests
on 28 U.S.C. § 1254(1).

STATUTES AND REGULATIONS INVOLVED

Relevant portions of the Americans with Disabilities Act,
42 U.S.C. § 12101 et seq., and of the Rehabilitation Act, 29
US.C. § 701 et seq., together with pertinent parts of the
regulations implementing those statutes, 29 C.F.R. § 1614.203
and Part 1630, are reproduced at Pet. App. 58a-61a.

STATEMENT

Chevron U.S.A., Inc. (Chevron) withdrew an offer to
employ respondent Mario Echazabal in a refinery job in which
he inevitably would have been exposed to liver-toxic substances
after Chevron’s physicians determined that respondent had a
“history of a long term liver problem, [a] diagnosis of chronic
active Hepatitis C, and significantly elevated liver enzymes
over a period of years.” J.A. 39. Chevron’s physicians con-
cluded that the “exposure to hepatotoxic chemicals” mvolved
in the job “would further damage [respondent’s] already
reduced liver capacity,” “seriously endanger his health,” and
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“potentially cause [his] death.” J.A. 39-40. Respondent’s own
doctor advised Chevron that respondent should not be exposed
to hepatotoxins. J.A. 98, 163-164.

The question in this case is whether the Americans with
Disabilities Act (ADA) permits an employer to refuse employ-
ment to a person who it determines, based on the reasonable,
individualized, and objective conclusions of physicians, would
face a substantial risk of significant harm or death in carrying
out the essential functions of the job. Striking down a contrary
regulation of the Equal Employment Opportunity Commission
(EEOC), the Ninth Circuit majority (Reinhardt and Bright, JJ.)
concluded that it is not a defense to ADA liability that doing the
job would threaten the health or life of the applicant or em-
ployee. The court also concluded that a person who will likely
suffer injury or death on the job because of a medical condition
is nevertheless a “qualified individual” entitled to the protection
of the ADA. As Judge Trott explained in dissent and as other
courts of appeals have concluded, those “bizarre” rulings (J.A.
215) are inconsistent with the text of the ADA, are contrary to
Congress’s intent, and fail to give due deference to EEOC
regulations, which recognize the business necessity of exclud-

A. The Statutory Scheme And EEOC’s Regulations.

Title T of the ADA prohibits an employer from discriminat-
ing against a “qualified individual with a disability because of
the disability of such individual” 42 U.S.C. § 12112(a). A
“qualified individual with a disability” is a person with a
disability “who, with or without reasonable accommodation,
can perform the essential functions of the employment position
that such individual holds or desires.” Id. § 12111(8). In
determining “what functions of a job are essential,” the ADA
provides that “consideration shall be given to the employer’s

judgﬁn/t,.’;j[he employer’s preparation of a “written descrip-
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tion” of the job “shall be considered evidence of the essential
functions of the job.” Ibid.; see also 29 C.F.R. § 1630.2(n).!

Discrimination prohibited by the ADA includes “using
qualification standards * * * that screen out or tend to screen
out” persons with disabilities “unless the standard * * * is
shown to be job-related for the position in question and is
consistent with business necessity.” 42 U.S.C. § 12112(b)(6).
Accordingly, the Act specifies that it is “a defense to a charge
of discrimination” that “qualification standards” that screen out
persons with disabilities are “shown to be job-related and
consistent with business necessity.” Id. § 12113(a).

The ADA supplies one example of an acceptable “qualifi-
cation standard,” providing that the “term ‘qualification stan-
dards’ may include a requirement that an individual shall not
pose a direct threat to the health or safety of other individuals
in the workplace.” 42 U.S.C. § 12113(b). A “direct threat” is “a
significant risk to the health or safety of others that cannot be
eliminated by reasonable accommodation.” Id. § 12111(3).

Shortly after the ADA was adopted, the EEOC promulgated
regulations providing, in accordance with sections 12112(b)(6)
and 12113(a) of the Act, that an employer may defend against
a charge that a qualification standard is discriminatory by
showing that the standard is “job-related and consistent with
business necessity.” 29 C.F.R. § 1630.15(b)(1). The regulations
define “qualification standards” as “personal and professional

! For purposes of its summary judgment motion, Chevron did not
dispute that Echazabal has a “disability” within the meaning of the
ADA, 42 U.S.C. § 12102(2), and that issue accordingly is not before
this Court. JLA. 184 n.6. Whether a “reasonable accommodation”
could protect respondent from exposure to liver-toxic substances also
is not at issue here, for in the courts below “plaintiff [did not] argue
that ‘reasonable accommodation’ could or should have been made by
Chevron.” Ibid.
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attributes including * * * physical, medical, safety and other
requirements” established by an employer as eligibility require-
ments for the job. Id. § 1630.2(q).

In elucidating the “qualification standards” defense, the
EEOC specified that “[tlhe term ‘qualification standard’ may
include a requirement that an individual shall not pose a direct
threat to the health or safety of the individual or others in the
workplace.” 29 C.F.R. § 1630.15(b)(2) (emphasis added). The
regulations accordingly define “direct threat” to mean “a
significant risk of substantial harm to the health or safety of the
individual or others that cannot be eliminated or reduced by
reasonable accommodation.” Id. § 1630.2(r). To determine
whether a person poses a “direct threat,” an employer must
make “an individualized assessment of the individual’s present
ability to safely perform the essential fimctions of the job * * *
based on a reasonable medical judgment that relies on the most
current medical knowledge and/or on the best available
objective evidence.” 1bid.

The EEOC further elaborated upon the direct threat qualifi-
cation standard in Interpretive Guidance promulgated contem-
poraneously with its regulations. 29 C.F.R. Part 1630, App.
EEOC’s Guidance reiterates that “[aln employer may require,
as a qualification standard, that an individual not pose a direct
threat to the health and safety of himself/herself.” The determi-
nation whether a person poses a direct threat to self “must be
based on individualized factual data” and ‘valid medical
analyses” or “other objective evidence,” not on “subjective
perceptions,” “{glenemalized fears,” or “stereotypic or patroniz-
ing assumptions.” As an example of this qualification standard,
the Guidance states that an employer need not hire a person
with narcolepsy “who frequently and unexpectedly loses
consciousness for a carpentry job the essential functions of
which require the use of power saws and other dangerous
equipment.” Ibid.; see also EEOC, A Technical Assistance
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Manual on the Employment Provisions (Title I) of the Ameri-
cans with Disabilities Act IV-14 (Jan. 1992), E.R. 5492

B. The Plant Helper Job.

This case involves respondent Mario Echazabal’s 1995
application for the position of plant helper in the Coker/Sulfur
Acid Division (“coker unit’) at Chevron’s El Segundo, Califor-
nia refinery. ER. 116; J.A. 53-54, 59-67. Chevron had prepared
a written description of the “physical abilities” required for the
plant helper job and of the position’s “environmental demands.”
Chevron specified the “ability/demand” of working in an
environment containing “contaminants and chemicals,”
identified as “hydrocarbon liquids & wvapors, acid, caustic,
refinery waste water and sludge, petroleum solvents, oils,
greases, [and] chlorine bleach.” J.A. 65-66.

The coker umit at the El Segundo refinery processes
residium oil to extract useful byproducts. Operators heat the
residium in furnaces, then pump it into coke drums. Under heat
and pressure in these 100-foot-tall, 30-foot diameter drums,
hydrocarbon distillates like naphthas, as well as recyclable oils,
are separated out and taken away. Corrosion inhibitors and
antifoaming agents are used during this process. Once distilla-
tion is complete, the sealed coke drums are flushed with water.
As the drums drain, plant helpers remove the top and bottom
heads from the drums (using solvents to loosen bolt heads),
which exposes the helpers to steam contaminated by the coke.
A plant helper then uses a high pressure water spray to cut the
coke away from the drums so that it falls into an open coke pit
(which can result n a blowback of coke dust to the plant
helper’s work station). Plant helpers use a crane to lift coke
from the pit onto a conveyer belt for removal. Plant helpers are
also responsible for cleaning heads, inlet lines, and other

> “E.R.” refers to Echazabal’s Excerpts of Record filed in the court
of appeals.
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equipment, greasing valves, resealing the drum heads using
greases and oils, and cleaning coke from the coke pit and
conveyer system. J.A. 46-49, 59-66.

The materials produced by the distillation process and the
chemical ingredients of products used in the coker unit include
hydrocarbons and solvents such as naphtha, naphthalene,
benzene, ethylenediamine, ethylene glycol, phenol, toluene,
octane, xylene, and heptane. JLA. 30-31, 68-74. In addition,
fumes and gases from welding operations in the unit include
manganese, lead, and other metals. JA. 29, 48-49, 75-78.
Though these chemicals are present in the coker unit at concen-
trations deemed permissible by government agencies, monitor-
ing has shown that concentrations occasionally exceed permis-
sible levels, and it is uncontradicted that a “major event, e.g.,
major leak, fire or explosion” can result in a “major exposure.”
JA. 29,473

Occupational health guidelines compiled by the National
Institute  for Occupational Safety and Health (NIOSH)—
“OSHA’s research arm” and part of the Centers for Disease
Control and Prevention (CDC)—indicate that each of these
substances present in the coker unit raises health concerns for
persons with impaired liver function. See NIOSH, Master Index

3 Government exposure standards do “not attempt to deal with the
problem of susceptible workers” like Echazabal, whose preexisting
medical conditions place them at greater risk. MARK ROTHSTEIN,
OCCUPATIONAL SAFETY AND HEALTH LAW 95 (4th ed. 1998); see
Industrial Union Dep’t v. American Petroleum Inst., 448 U.S. 607,
641 (1980) (exposure levels set by these standards and enforced by
the OSH Act are “not designed to require employers to provide
absolutely risk-free workplaces”). Because “all humans vary in their
susceptibility to illness[,] only zero exposure limits could protect all
employees from the risk of occupational disease.” Mark Rothstein,
Employee Selection Based on Susceptibility to Occupational Iliness,
81 Micu. L. REv. 1379, 1426 (1983).
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of Occupational Health Guidelines for Chemical Hazards
(Index 1981, Supp. I-IV 1988-1995), http://www.cdc.gov/
niosh/chem-inx html (visited Nov. 2, 2001); Industrial Union,
448 U.S. at 619 & n.10.* See also LINDA ROSENSTOCK & MARK
R. CuLLEN, TEXTBOOK OF CLINICAL OCCUPATIONAL AND
ENVIRONMENTAL MEDICINE 431-432 (1994) (toluene, benzene
and other solvents, hydrocarbons, and lead are “major human
hepatotoxins” dangerous to persons with liver disease).

4 See U.S. Dep’t of Health and Human Services and Dep’t of
Labor, Occupational Safety and Health Guideline for Benzene 2
(1988) (recommending pre-employment tests for the “function and
integrity of the ** * liver” before “placing a worker in a job with a
potential for exposure to benzene™); Occupational Health Guideline
Jor Toluene 1 (1978) (“Examination of the * * * liver * * * should be
stressed” in order “to detect pre-existing conditions that might place
the exposed employee at increased risk™); Occupational Health
Guideline for Naphtha (Coal Tar) 1 (1978) (“coal tar naphtha” could
be dangerous for “persons with impaired liver function”); Occupa-
tional Health Guideline for Octane 1 (1978) (same); Occupational
Health Guideline for Heptane 1 (1978) (same); Occupational Health
Guideline for Naphthalene 1 (1978) (naphthalene exposure “may
cause * * * liver damage”); Occupational Safety and Health Guide-
line for Ethylene Glycol 3 (1995) (“By ingestion or percutaneous
absorption, ethylene glycol causes * * * liver * * * damage”);
Occupational Health Guideline for Ethylenediamine 1 (1978) (“Liver
* * * damage may occur from repeated exposure to this chemical™);
Occupational Health Guideline for Xylene 1 (1978) (“xylene vapor”
linked to “reversible [liver] damage™); Occupational Health Guide-
line for Phenol 1 (1978) (“liver damage has been observed in humans
exposed to phenol”); Occupational Safety and Health Guideline for
Inorganic Lead 2 (1988) (“the highest accumulation” of inhaled or
ingested lead occurs “in the liver and kidneys, and elimination is
slow”); Occupational Safety and Health Guideline for Manganese 1
(1978) (“Persons with a history of * * * liver dysfunction” are “at
increased risk from exposure™).
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C. Chevron’s Determination That Respondent Was Not
Qualified For The Plant Helper Job.

Mario Echazabal worked at the El Segundo refinery from
1972-1975 and 1979-1996. J.A. 117, 197. Throughout that time
he was employed by independent contractors, most recently by
Irwin Industries, Inc. (Irwin). For Irwin, he “worked throughout
the Refinery” as a “laborer, helper, and pipefitter” and on the
“fire watch.” J.A. 117.

In 1992, Echazabal applied to work directly for Chevron in
the coker unit and was offered the job contingent on a satisfac-
tory medical examination. Chevron’s regional physician, Dr.
Philip Baily, who had studied toxicology and was Board
Certified in preventive occupational medicine, conducted that
examination. JLA. 157, 212. After a blood test showed that
Echazabal had significantly elevated liver enzymes, Dr. Baily_
concluded that he had “an uncorrectable liver abnormality, and -
should avoid exposure to solvents or other liver toxic chemicals
in order not to exacerbate his liver problems.” J.A. 157-158;
172-173. In 1993, Dr. Baily’s successor, Dr. Kenneth McGill,
agreed with that assessment. On that basis, Chevron rescinded
its offer of employment to Echazabal, who continued to work
at the refinery for Irwin. J.A. 173. Chevron’s doctors advised
Echazabal to follow up with his own physicians, who subse-
quently confirmed that Echazabal had “abnormal liver function
tests,” diagnosed him with chronic active Hepatitis C, and
treated his condition with the drug Interferon. JA. 118, 122-
125. Chronic active Hepatitis C is “a progressive disorder that
can lead to cirrhosis, liver failure, and death.” 2 HARRISON’S
PRINCIPLES OF INTERNAL MEDICINE 1744 (E. Braunwald et al.,
eds., 15th ed. 2001).

In late 1995, Echazabal applied again to Chevron for a
position as plant helper in the coker unit. E.R. 116; J.A. 53-54.
Chevron’s official “job summary” outlined the duties and
“physical/environmental demands” of that job, including the
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requirement that the applicant be able to work in an environ-
ment containing hydrocarbons, solvents, and other chemicals.
J.A. 65-66. Chevron again offered Echazabal the job contingent
upon his passing a medical examination. J.A. 55.

In connection with Echazabal’s medical examination, Dr.
McGill—a physician in Chevron’s refinery clinic who has
practiced industrial medicine since 1980—reviewed the results

of eight blood tests performed between 1992 96.J.A. 37.
All of those tests showed that Echazabal had significantly
glevated levels o iple liver enzymes. J.A. 41-44° Dr.

McGill concluded from those tests and Echazabal’s diagnosis
of chronic active Hepatitis C that Echazabal’s “liver ha[d]
already suffered significant damage,” resulting in “a greatly
decreased capacity to process toxins,” and that continued

5 Echazabal’s aspartate aminotransferase (AST or SGOT) level
was 147 units/liter in January 1996, three times higher than the
nommal level of 50. His alanine aminotransferase (ALT or SGPT)
level was 329, six times the normal maximum of 55. Other test
results that Dr. McGill reviewed showed Echazabal’s ALT in the
490s and 500s, eight to ten times the norm, and his AST in the 200s,
four times the norm. J.A. 41-43. These “markers of hepatocellular
necrosis” provide the “[blest available test” for “cytotoxic injury” to
the liver. ROSENSTOCK & CULLEN, supra, at 425-426. The National
Institutes of Health (NIH) describe the disease indicated by ALT
levels like Echazabal’s that are more than five times the norm as
“severe.” NIH Consensus Development Conference on Management
of Hepatitis C 21 (Mar. 1997). Echazabal’s reliance on his normal
level of albumin and normal prothrombin time ignores NIH’s
warning that those tests “are normal until late-stage disease.”
National Digestive Diseases Information Clearinghouse, Chronic
Hepatitis C: Current Disease Management, http://www.niddk.nih.
gov/health/digest/pubs/chmhepc/chrnhepc.htm  (visited Oct. 31,
2001). Both “tests are limited clinically by poor sensitivity” because
“lo]ver 90%” of “[h]epatic function” “must be destroyed before
measurable changes * * * occur.” ROSENSTOCK & CULLEN, supra,
at 427.
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exposure to liver toxins would “degrade his liver’s ability to
function” i a “serious” way. J.A. 41. Dr. McGill understood
from Chevron’s job description and his own knowledge of the
coker unit that Echazabal would be exposed to hepatotoxic
chemicals and solvents as a plant helper. He concluded that
exposure to those substances would “seriously endanger
[Echazabal’s] health” J.A. 39. “Small exposures over a long
period of time would pose a health hazard for him.” “[A] sin,

event large exposure,” such as “a ruptured pipe, a relief valve
popping and venting, a fire, explosion or other emergency
situation,” could “by itself significantly imjure him and
potentially cause death.” Moreover, Echazabal’s “impaired
liver would be less able to detoxify” exposure to chemicals that
are “not specifically liver toxic,” which also “carries the risk of
serious injury or death.” J.A. 39-40. <

Ous mjury or death. 2./

Echazabal’s personal physician, Dr. Zelman Weingarten,
wrote Chevron on January 10, 1996, that Echazabal’s chronic
active Hepatitis C had “been treated [for] extended periods with
Interferon without clearance of the problem,” but that Echaza-
bal was not “contagious” and could “return to his usual duties
at work.” J.A. 95. Because Dr. Weingarten’s letter did not
address the advisability of Echazabal’s being exposed to liver
toxic chemicals, Dr. McGill called Dr. Weingarten. J.A. 175.
Dr. Weingarten told Dr. McGill that Echazabal should not be
exposed to hepatotoxins, and later confirmed in writing that
such exposure, “of course, is recommended not to be the case.”
J.A. 98, 163-164, 175-176.

Chevron’s medical director, Dr. T.L. Bridge, agreed with
Dr. McGill’s assessment that Echazabal could not safely work
in the plant helper position. Dr. McGill then informed
Chevron’s human resources manager, William—Saner, that if

Echazabal were hired it should be subject to a work limitation:

“No exposure to solvents or other liver toxic chemicals.” Saner
determined that such exposure is “a necessary and inseparable

%
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part of the plant helper position,” and accordingly withdrew
Echazabal’s conditional job offer. J.A. 32-33, 44-45, 56, 177.

Chevron sent a letter to Irwin asking that, because of
Echazabal’s medical condition, win remove him “from our
Refinery or place him in a position that eliminates his exposure
to solvents/chemicals.” J.A. 57-58, 178. Irwin consulted Dr.
Charles Tang, who is Board Certified in occupational medicine
and teaches that subject at the University of Southern California
School of Medicine. J.A. 89-90, 179, After reviewing Echaz-
abal’s test results, Dr.Tang *‘concluded-that-exposure _to liver
toxins would-harm-and-probablykll” him, J.A. 91, 179. Dr.
Tang stated that Echazabal’s “markedly elevated” liver
enzymes showed that he had “a chronic destruction of his liver
going on,” and that there was a “high_probability” that his
“chronic illness” would be “severely worsened” by exposure to
even “trace” or “small amount[s]” of hepatotoxins. J.A. 86-87,
92-93. After exposure, he explained, “some > people have died of
massive hepatic failure in a few hours, and [it] can also occur
over months and years.” J.A. 83. Accordingly, Dr. Tang
concluded, “[ilf he’s exposed to hepatotoxins, he should not be
there.” J.A. 92. Irwin then laid off Echazabal. J.A. 178-180.

D. Respondent’s Suit And The District Court’s Grant Of
Summary Judgment To Chevron.

Echazabal filed this action in state court alleging that
Chevron’s withdrawal of his 1995 employment offer violated
the ADA, the Rehabilitation Act, and California’s Fair
Employment and Housing Act, Cal. Gov’t Code § 12940
(“FEHA”), and that Chevron intentionally interfered with
Echazabal’s contractual relations with Irwin. Echazabal sought
punitive as well as actual damages for each claim. After
Chevron removed the action to federal court, the district court
(Baird, J.) granted summary judgment to Chevron on all of
Echazabal’s claims.
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The district court held that under the ADA an employer
may refuse to hire a person for a job that “poses a direct threat
to the health of the employee himself” J.A. 184. It carefully
reviewed the medical evidence and evidence concerning
environmental conditions in Chevron’s refinery and concluded
that Chevron’s employment decision rested on a reasonable,
mdividualized medical judgment\based on available evidence.
J.A. 185. The courfalso found that “[a]ll the medical opinions
which specifically Cont ated Echazabal’s employment in
the position of plant helper, and which were relied upon and
available to Chevron at the time of its decision * * *, regarded
any exposure to hepatotoxic chemicals, including those to

which Echaz d_in the position of plant
helper, as/posing a serious, immediate risk to him.”) Ibid.* The
district court denied summary judgment to Irwm on Echazab-

al’s similar discrimination claims against the contractor, but
certified its ruling as to Chevron for immediate appeal. J.A.
198.

6

For the first time at the summary judgment stage, Echazabal
presented declarations from two doctors retained for this litigation
who disputed whether his high enzyme levels reflect liver damage or
reduced liver function and whether exposure to substances at the
refinery would endanger Echazabal. See J.A. 174-175, 186; but see
supra, p. 7 n.4 & p. 9 n.5. The district court correctly held that the
relevant inquiry under the ADA and its implementing regulations is
whether Chevron reached a “reasonable medical judgment” based on
“the best available objective evidence” at the time the employment
decision was made. J.A. 186-187; see 29 C.F.R. § 1630.2(r). The
court held that Echazabal’s belated expert opinions, “even if correct,
were not available to Chevron” when it withdrew its offer, and that
“the evidence which was available to defendants supported [Chev-
ron’s] decisions.” J.A. 186-187.
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E. The Ninth Circuit’s Divided Decision.

A divided panel of the Ninth Circuit reversed. Striking
down the EEOC’s contrary regulation, Judges Reinhardt and
Bright concluded that the ADA’s “qualification standards”
defense does not apply to persons who pose a threat to their
own health or safety but not to the health or safety of others in
the workplace. J.A. 207-208. The majority also rejected
Chevron’s argument that Echazabal was not “qualified” to
perform “essential functions” of the plant helper job because of
the risks the job posed to him. J.A. 2127

Dissenting, Judge Trott observed that the majority’s
“Pickwickian ruling” “leads to absurd results: a steelworker
who develops vertigo can keep his job constructing high rise
buildings; a power saw operator with narcolepsy or epilepsy
must be allowed to operate his saw; and a person allergic to
bees is entitled to be hired as a beekeeper.” J.A. 215-216. It also
has the “pernicious” effect of “dislodgfing] longstanding laws
mandating workplace safety.” J.A. 215.

Judge Trott would have affirmed on two independent
grounds. First, a person is not “qualified” to “perform the
essential functions of the position he secks when precisely
because of his disability, those functions may kil him.”

7 The Ninth Circuit vacated the grant of summary judgment for
Chevron as to Echazabal’s Rehabilitation Act and FEHA claims and
remanded those claims for reconsideration because “the district court
treated the substantive standards for liability under [the ADA and
those two] statutes as identical.” J.A. 212 n.12. In a separate opinion,
the court reversed the grant of summary judgment for Chevron on
Echazabal’s state law interference with contract claim. J.A. 218-221.
The court made clear, however, that its ruling as to that count also
turned on its interpretation of the ADA. Chevron’s letter to Irwin was
not “justified” under the ADA, the court held, so Chevron had not
made out the affirmative defense to tortious interference of justifica-
tion. J.A. 221; see infra, p. 50 n.17.
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econd, Chevron satisfied the “direct threat” qualification
standards defense as set forth n EEOC regulations, to which
Judge Trott would have deferred. J.A. 216. Judge Trott
protested that the majority’s decision will “require employers
knowingly to endanger workers,” imposing an
“unconscionable” “moral burden” on employers. It wﬂl also
result m “long, expensive, and unpredictable litigation” over
“conflicting responsibilities under different labor laws,” placing
employers in considerable “legal peril.” J.A. 216-217.

SUMMARY OF ARGUMENT

I. Acting pursuant to express congressional authority, the
EEOC promulgated regulations in 1991 providing that an
employer may defend against an ADA claim by showing that
a job applicant would be placed at significant risk of serious
harm to his own health or safety by carrying out essential
finctions of the job. Those regulations are a reasonable
interpretation of the ADA and are entitled to deference.

EEOC’s threat-to-self regulations comport with the plain
meaning of section 12113(a), which provides that an employer
may establish “qualification standards” that are ogl_'g_lgg_e_c_l__agd_

%@mm_m_hum&s_nmy ” A qualificafion standard
quiring that every applicant be able to perform essential job
tasks without endangering his health or life satisfies that test.
dividuals who will become sick or die from doing the job
cannot work on an ongoing and reliable basis, leaving
employers with disruption and the expense of hiring and
g replacements. Workplace injuries and deaths cause
lower employee morale, reduced productivity, adverse
publicity, diversion of company resources, and increased
workers’ compensation claims. Knowingly hiring an employee
who will be harmed on the job also puts the employer at risk of
enforcement actions for violations of OSHA and state worker
safety laws, state tort claims, and state criminal prosecutions,
which the employer has no assurance will be held to be
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preempted by the ADA. Employers should not be placed in the
dilemma of hiring workers who will be hurt or killed doing the
Jjob—something worker safety laws seek to prevent—or
violating the ADA.

Nothing in the ADA prohibits the EEOC from recognizing
personal safety as a valid qualification standard. In providing
that a qualification standard “may include” a requirement that
a person not pose a threat to others in the workplace, section
12113(b) merely provides one example of a valid standard, not
(as the Ninth Circuit held) an exclusive definition of all permis-
sible safety-related standards. This Court has held that the
expressio unius maxim has no application to an inclusive prov-
ision like section 12113(b). Examples in the Committee Reports
on the ADA show that Congress intended that the safety of an
employee himself would continue to be a valid employment
consideration, as it was under the Rehabilitation Act.

Uncontradicted evidence showed that Chevron satisfied the
threat-to-self defense here. Chevron’s written job requirements
specified that plant helpers must have the ability to withstand
exposure to hydrocarbons, solvents, and other liver-toxic chem-
icals. Chevron physicians experienced i industrial medicine,
as well as Echazabal’s own doctor, advised that Echazabal’s
liver disease would be exacerbated by exposure to hepatotoxins,
and that he could be quickly killed by a leak. Chevron was
entitled to rely on the reasonable conclusions of physicians
available to it at the time it made its decision.

IL. It is an independent ground for reversal that Echazabal
did not prove that he was a “qualified individual” entitled to the
protection of the ADA under section 12112(a). A “qualified
mdividual” is defined in section 12111(8) as one who “can
perform” the essential functions of the job. A person who will
be made sick or be killed performing a job cannot perform that
_]Ob on a continuing basis. The ordinary meaning of “qualified”
‘does Tiot encompass a person whose medical condition means




16

that he would be seriously endangered by the job and who, as
a result, fails to meet the employer’s written job requirements.
In addition, Congress expressly intended that the concept of a
qualified individual under the ADA would be the same as under
Rehabilitation Act regulations and precedents. Cases
=i eting the Rehabilitation Act, as well as the EEOC’s
regulations, establish that a disabled individual who cannot
perform a job without facing serious mjury is not qualified.
Because Echazabal failed to produce any evidence, reasonably
available to Chevron at the time it made its decision, that he
could perform the plant helper job without posing a significant
risk of serious injury to himself, he failed to establish that he
was a qualified individual protected by the ADA.

ARGUMENT

I. THREAT TO SELF IS A DEFENSE TO LIABILITY
UNDER THE ADA.

The Ninth Circuit erred when it held that Chevron could not
refuse to hire respondent for a job that would seriously harm or
kill him because threats to the life or health of job applicants
themselves are not a defense to liability under the ADA. The
court of appeals should have deferred to the EEOC’s
longstanding regulation recognizing a threat-to-self defense.
The EEOC’s regulation is consistent with the plain language
and legislative history of the Act, reasonably balances
employment opportunities for individuals with disabilities
against the business needs of employers, comports with the
prevailing legal and ethical norm that businesses must protect
workers from harm, and plainly is entitled to judicial deference.
There is no basis to suppose that Congress—counter to a
century of legislation strengthening protections for worker
safety—meant to force employers to hire disabled persons for
jobs that would harm or kill them. The district court properly
held that the EEOC’s threat-to-self regulation, applied to the
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uncontradicted facts here, mandates summary judgment for
Chevron.

A. The EEOC’s Threat-To-Self Regulations Are
Entitled To Deference.

Title I of the ADA permits an employer to use
“qualification standards” that screen out individuals with
disabilities if “the standard * * * is shown to be job-related for
the position in question and is consistent with business
necessity.” 42 U.S.C. § 12112(b)(6). Accordingly, section
12113(a) provides that it is a defense to a charge that a
qualification standard discriminatority denies a job to an
individual with a disability that the standard “has been shown
to be job-related and consistent with business necessity.” The
statute supplies one example of a valid qualification standard,
providing that “[t]he term ‘qualification standards’ may include
a requirement that an individual shall not pose a direct threat to
the health or safety of other individuals in the workplace.” Id.
§ 12113(b). It defines a “direct threat” as “a significant risk to
the health or safety of others that cannot be eliminated by
reasonable accommodation.” Id. § 12111(3).

As this Court has recognized, the ADA commanded the
EEOC to “issue regulations * * * to carry out” the employment
provisions of Title I within a year of the Act’s adoption. 42
U.S.C. § 12116; see Sutton v. United Air Lines, Inc., 527 U.S.
471, 478 (1999). Exercising that express authority, the EEOC
promulgated regulations implementing Title I through notice-
and-comment rulemaking. 56 Fed. Reg. 35726 (July 26, 1991).
The EEOC’s regulations interpret section 12113 to authorize an
employer to use qualification standards that screen out
individuals who in carrying out the essential functions of the
job would pose a significant risk of serious harm to their own
health or safety, as well as individuals who would pose a direct
threat to the health or safety of others. See 29 CFR.
§ 1630.15(b)(2) (“The term ‘qualification standard’ may




18

include a requirement that an individual shall not pose a direct
threat to the health or safety of the individual or others in the
workplace”); id. § 1630.2(r) (a “direct threat” is “a significant
tisk of substantial harm to the health or safety of the individual
or others that cannot be eliminated or reduced by reasonable
accommodation”); id. § 1630.2(q) (“qualification standards” are
any “personal and professional attributes including * * *
medical [and] safety * * * requirements” established by an
employer as eligibility requirements for the job).

The EEOC’s regulations also specify conditions that
employers must satisfy to establish a section 12113 defense in
any case in which qualification standards relate to health or
safety, regardless of whether the relevant risk is to the
employee or to others in the workplace. An employer’s
conclusion that a job applicant or employee poses a “direct
threat” to self or others must rest on “an individualized
assessment-of the individual’s present ability to safely perform
the essential functions of the job,” and that assessment must be
“based on a reasonable medical judgment that relies on the
most curréit Tedical knowledge and/or on the best available
objective evidence.” 29 C.F.R. § 1630.2(r). Factors relevant to
that determination—the same factors this Court held are
relevant to determining whether a direct threat exists under the
Rehabilitation Act (School Bd. of Nassau County v. Arline, 480
U.S. 273, 288 (1987))—include “(1) [t]he duration of the risk;
(2) [tlhe nature and severity of the potential harm; (3) [t]he
likelihood that the potential harm will occur; and (4) [t]he

Wl harm.” 29 C.F.R. § 1630.2(r).

This Court has “long recognized that considerable weight
should be accorded to an executive department’s construction
of a statutory scheme it is entrusted to administer” Chevron
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837, 844 (1984)), the more so where, as here, the
construction was adopted contemporaneously with passage of
the statute and has been consistently maintained. See Davis v.
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United States, 495 U.S. 472, 484 (1990) (“we give an agency’s
interpretations and practices considerable weight where they
mvolve the contemporaneous construction of a statute and
where they have been in long use™); Watt v. Alaska, 451 U.S.
259, 272-273 (1981). The Court reaffirmed last Term that in a
case such as this one, where “Congress delegated authority to
the agency generally to make rules carrying the force of law”
and the agency exercised that authority through the ‘“formal
administrative procedure” of notice-and-comment tulemaking,
the “administrative implementation of a particular statutory
provision qualifies for Chevron deference.” United States v.
Mead Corp., 121 S. Ct. 2164, 2171 (2001). The EEOC’s
regulations implementing section 12113 are therefore entitled
to deference unless they are at odds with “the umambiguously
expressed intent of Congress.” Chevron, 467 U.S. at 843.
Insofar as those regulations fill a gap left by the ADA because
it “is silent or ambiguous with respect to the specific issue,” a
court may not substitute its own construction for the agency’s
if the agency’s interpretation is “reasonable.” Id. at 843-844;
see EEOC v. Commercial Office Prods., 486 U.S. 107, 115
(1988) (“EEOC’s interpretation [of a statute] for which it has
primary enforcement responsibility * * * need only be
reasonable to be entitled to deference”); Mead, 121 S. Ct. at
2172,

Furthermore, because “existing language and standards
from the Rehabilitation Act were incorporated into the ADA”
(Statement of President George Bush, 1990 U.S.C.C.A.N. 601
(July 26, 1990)), the “administrative and judicial interpretation”
of the Rehabilitation Act is essential to understanding the ADA.
Bragdon v. Abbott, 524 U.S. 624, 645 (1998). As we discuss in
detail in Part II, infra, EEOC’s regulations and case law under
section 504 of the Rehabilitation Act, 29 U.S.C. § 794,
consistently interpreted that statute to disqualify from
employment a disabled person who would be seriously harmed
on the job. Congress in the ADA affirmatively embraced these
Rehabilitation Act authorities. The fact that EEOC’s regulations
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interpreting section 1