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INTEREST OF AMICI CURIAE

Amict curige are four organizations of parents of
handicapped children, disabled adults, citizens, profes-
sionals and advocates who are.concerned that children
with a wide variety of handicapping conditions receive
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educational services which are appropriate to meet their
special needs.*

Amici are directly familiar with the effect on handi-
capped children and on their families of the lack of the
appropriate educational services that are needed to enable
a child to learn to participate fully as an adult member
of this society. In the absence of these services, amici
believe that society will waste the valuable talents and
skills of handicapped children and will be burdened with
the unnecessary expense of supporting their continued de-
pendency as adults.

Many of the amici organizations actively participated
in the congressional hearings preceding the enactment of
the Education for Al Handicapped Children Act of 1975
(PL 94-142), 20 U.S.C. §§1401-1420 (1976), and all
have been involved in the implementation of the Aect’s
provisions. They share a common concern that the flex-
ible and individualized approach to the education of

1 Amici include:

(1) The Association for Retarded Citizens of the United
States, a voluntary organization of 300,000 members devoted
to promoting the welfare of memtally retarded children and
adults;

(2) the Epilepsy Foundation of America, an organization of
12,000 members established to advance the interests of persons
with epilepsy and, inter alia, to ensure that children with
epilepsy are permitted to parficipate fully in educational
programs;

(3) the National Mental Health Association, a citizens’
organization of one million lay and professional members
whose primary purpose is tio encourage efforts to provide better
educational and other services for mentally ill children and
adults; and

(4) NSAC, The National Society for Children and Adults
with Autism, a national organization of 6,000 parents, citizens
and professionals dedicated to the education and welfare of
children and adults with severe disorders of communication
and behavior. :

3

handicapped children which was adopted by the Con-
gress be maintained.

Amici have received consent to file this brief from
both petitioners and respondents. Their letters of con-
sent are being filed with the Clerk of this Court.

INTRODUCTION AND SUMMARY OF THE ARGUMENT

The only issue properly before this Court is whether,
based on the unique facts of this case, the distriet court
properly determined that a sign-language interpreter was
necessary to provide respondent with a “free appropriate
public education” under the Education for All Handi-
capped Children Act (PL 94-142), 20 U.S.C. §§ 1401-
1420 (1976). This Court should not attempt to redefine
a standard carefully crafted by Congress as a condition
for the receipt of federal funds by those states choosing
to participate in the program. In addition, petitioners’
arguments stemming from their reading of Halderman. v.
Pennhurst State School & Hospital, 451 U.S. 1 (1981),
are not properly before the Court because they were
not raised at either level below.

As a condition for receipt of funds under the Act,
Congress promulgated several basic requirements. First,
states must provide broad services to meet the needs of
individual children, including sign-language interpreters
when appropriate for a particular child. Second, Con-
gress articulated a flexible and workable standard for
decisionmakers. Congress did not intend decisionmakers to
narrow this standard (i.e., an educational program appro-
priate to meet the unique needs of the handicapped child)
in order to create from the unique facts of an individual
case a single, inflexible goal. Finally, in those extremely
rare instances when disputes are not resolved through the
Act’s local and state administrative procedures, Congress
vested final authority with state and federal courts to
take evidence and determine what is an appropriate edu-
cation for an individual child. The mandate for services,
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the substantive standard and the procedural safeguards
were based upon a detailed hearing record and findings
by the Congress as to both previous state neglect of these
children and the substantial economic benefit to society
of properly educating handicapped children.

Based on the particular record and findings of fact
in this case, the district court’s ruling that a sign-
language interpreter was necessary for respondent to
receive an appropriate education under the Act was not
clearly erroneous.

ARGUMENT

I. THE EDUCATION FOR ALL HANDICAPPED
CHILDREN ACT REQUIRES PARTICIPATING
STATES TO PROVIDE AN INDIVIDUALIZED AND
APPROPRIATE EDUCATIONAL PROGRAM TO
ALL HANDICAPPED CHILDREN.

The Education for All Handicapped Children Act of
1975 (PL 94-142), 20 U.S.C. §§ 1401-1420 (1976), is
designed to ensure, through a combination of federal fi-
nancial assistance and detailed conditions, that states pro-
vide handicapped children an education appropriate to
their individual needs. States have the choice of volun-
tarily participating in this $1 billion program. If they
choose to participate, they must then assume full respon-
sibility for providing programs and services sufficient
to meet the special educational needs of all handicapped
children residing in the state, regardless of intellectual
ability or severity of handicapping condition.

Congress enacted this ambitious program after years

of deliberation and fact-finding about the states’ denial
of necessary services to handicapped children and the
harms to children and costs to society that flowed from
this denial. " The historical context and the statutory
language leave no doubt that Congress intended to re-
quire states accepting federal financial assistance under

b

the Act to provide programs and services sufficient to
meet children’s individual needs.

A, Background and History of the Act.

PL 94-142 was the culmination of nearly ten years of
legislation. In response to states’ widespread failure to
provide public education to millions of children, Con-
gress had progressively increased federal responsibility
to guarantee appropriate educational services to the na-
tion’s handicapped children.2

Federal involvement in education for handicapped chil-
dren began in 1966. Congressional hearings revealed that
fully two-thirds of the nation’s handicapped children
were either totally excluded from school or were sitting
idly in regular classrooms, their special needs largely
ignored. House Report, supra note 2, at-2. On the basis
of these findings, Congress established a program of
grants to.the states to encourage both development of
new special education programs for handicapped chil-
dren and improvement of existing services. Id. Four
years later, in 1970, this - program was expanded and
federal funding for special education wag increased. Id.;
Senate Report, supra note 2, at 5.

Congressional concern was heightened between 1971
and 1978 by a series of court cases filed by handicapped
children and their parents, seeking to establish a right
to equal educational opportunity. House Report, supra
note 2, at 3-4, 7; Senate Report, supre note 2, at 6-8.
The findings of the courts demonstrated that wholesale
exclusion of handicapped children from schools and neg-
lect of those in school remained a serious national prob-
lem. Id.

2 H.R. Rep. No. 332, 94th Cong., 1st Sess. 2-7 (1975), [herein-
after “House Report”]; S. Rep. No. 168, 94th Cong., 1st Sess. 5-8
(1975), reprinted in 1976 U.S. CobE CoNG. & AD. NEws, 1425,
1429-32 [hereinafter “Senate Report”]; 121 Cong. Rec. 19502-3
(1975) (Sen. Cranston); 121 Cong. Rec. 19482 (1975) (Sen.
Randoiph) ; 121 Cong. Rec. 19485 (1975) (Sen. Williams).
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Early in 1973, Congress began nearly a year and a
half of hearings.® More than 200 witnesses testified about
the harm being done both to handicapped children and
to society by the states’ failure to provide these chil-
dren an appropriate education.* These witnesses in-
cluded parents, teachers, school principals and superin-
tendents, school board members, state and local officials,
special education experts and other professionals expert
in the care and education of handicapped children. Sen-
ate Report, supra note 2, at 7; House Report, supra note
2, at 5-6. They testified about large numbers of children
denied many critical services.

The testimony described the educational neglect of
children with all types of handicapping conditions, both
severe and mild.® It revealed that none of the states in
which hearings were held was providing the broad range
of services required to meet the varied needs of these
handicapped children. 121 Cong. Rec. 19487-91 (1975)
(Table 3; Status of State Education Programs for Hand-

31In 1974, Congress extended funding for special education on an
interim basis, pending completion of the hearings. At the same
time, Congress imposed specific protections for handicapped chil-
dren on the stabtes as a condition for receiving federal funds.
Among the provisions included in the Education Amendments of
1974, Pub. L. No. 93-380, 88 Stat. 484 (1974), were requirements
that states accepting these federal funds identify unserved handi-
capped children, integrate them and their programs into normal
school programs as much as possible and establish basic due
process procedures to protect their rights. House Report, supre
note 2, at 4-5; Senate Report, supre note 2, at 3, 5-6, 8.

* Education for All Handicapped Children, 1973-74: Hearings on
S.6 Before the Subcommittee on the Handicapped of the Senate
Comm. on Labor and Public Welfare, 98d Cong., 1st Sess. (1973-
74) [hereinafter “Senate Hearings”]; House Report, supre note 2,
at 5-6.

5 See, e.g., Senate Hearings, supra note 4, at 399 (orthopedically
handicapped); 838 (speech impaired and deaf); 796 (hard of
hearing) ; 12183 (emotionally disturbed); 403-11 (mentally re-
tarded) ; 805, 807 (learning disabled); 812 (cerebral palsy); 394,
397, 793 (autistic).

7

icapped Children). Hearings were held in a number of
states that had enacted state laws establishing a right
to education for handicapped children. Yet even in these
states, the testimony showed that substantial numbers of
handicapped children continued to be denied appropriate
services.® Some children were placed on waiting lists,
some children were excluded from school completely be-
cause services were unavailable and still others were
placed in existing programs with little regard for their
special individual needs. See, e.g., Senate Hearings,
supra note 4, at 25, 43, 48, 389, 459.

Extensive testimony of both parents and educators fo-
cused on the wide range of services needed to educate ap-
propriately these special children. The service needs dis-
cussed in the hearings included, inter alia, specialized
diagnostic and evaluation services, speech therapy and
communication-skills training, sign-language interpreta-
tion, vocational training, specialized tutoring programs,
behavior-modification programs, psychological counseling,
self-help and self-care skills training programs and spe-
cially equipped resource rooms.”

National statistics prepared by the Office of Education
at the request of Congress revealed that the numbers
of children excluded from school or denied appropriate
services continued to be substantial. Senate Report, supra
note 2, at 8; House Report, supra note 2, at 11-12. Figures
ultimately adopted as congressional findings estimated
that more than one million handicapped children were

v

¢ For example, in New Jersey, Senator Williams noted that
“only 43 percent of all children who should be served currently
are being served in our State.” Senate Hearings, supra note 4, at 21
(introductory remarks of Sen. Williams). Si_mila.rly, in Massachu-~
setts, despite a. progressive state law, approximately 100,000 Massa-
chusetds children were excluded from school at the time of the
hearings. Id., at 346 (testimony of David Bartley, Speaker, Massa-
chusetts House of Representatives).

7 Senate Hearings, supre note 4, at 45, 87, 448, 790, 797, 809,
813, 833, 1212.
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excluded entirely from public school and more than half
of the estimated eight million handicapped children in
the United States were not receiving appropriate serv-
ices.® All categories of handicapping conditions and all
age groups were affected. Senate Report, supra note 2,
at 8; House Report, supra note 2, at 11-12. For ex-
-ample, the Office of Education estimated that 29 percent
of deaf and 82 percent of hard-of-hearing children were
unserved. Id. Figures for other categories of handicap-
ping conditions varied from a low of 17 percent of men-
tally retarded children to a high of 88 percent of learn-
ing disabled children unserved. Id.

Congress found that this failure to appropriately edu-
cate handicapped children harmed both the children and
their families and, furthermore, resulted in substantial
costs to society.? Children were denied “the chance to
develop their abilities as individuals and to reach out with
their peers for their own personal goals and dreams.” %
Parents’ and brothers’ and sisters’ lives were often pro-
foundly disrupted by the unending burden of caring for
the uneducated handicapped child. Moreover, Congress
found equally great costs to society. Children capable
of becoming taxpaying members of society instead be-
came permanently dependent on the taxpayers. Thou-
sands of the more severely handicapped were forced into
public institutions when their families could no longer
care for them. Finally, society lost the benefit of the

8 Pub. L. No. 94-142, § 3(a), 89 Stat. 773 (1976) (reprinted in
notes to 20 U.S.C. § 1401).

® Senate Report, supra note 2, at 9; House Report, supra note 2,
ab 11, 24; 121 Cong. Rec. 19482 (1975) (Sen. Randolph); 121
Cong. Rec. 19492 (1975) (Sen. Williams); 121 Cong. Rec. 87411
(1975) (Sen. Humphrey); 121 Cong. Rec. 25541 (1975) (Rep.
Harkin).

10 Senate Hearings, supra note 2, at 341 (Sen. Kennedy). See also
121 Cong. Rec. 19496 (1975) (Sen. Kennedy) (“Children who do
not receive the training and educational opportunities necessary for
their full development as human beings often lead unhappy lives
working in jobs far below their capabilities.”). : ,
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contribution the children could have made if provided
an appropriate education.*

B. Congress Conditioned Receipt of Funds on Pro-
vision of a Broad Range of Services to Handicapped
Children Regardless of the Severity of Their
Handicapping Conditions.

Based upon the voluminous record before it, including
the advice of special education experts and school officials,
Congress enacted PL 94-142. It conditioned receipt of
funds under the Act upon the commitment of state and
local educational agencies to provide each handicapped
child special education and related services designed to
meet the unique needs of the child, notwithstanding the
nature and severity of the child’s handicapping condi-
tion. As an incentive for states to accept these condi-
tions and serve handicapped children, Congress increased
sevenfold the funds available to provide services under
the Act—Ifrom less than $150 million in 1974 to more
than $1 billion in 1980.2 And in recognition of the sub-
stantial changes in service delivery patterns required
by the Act, states were given years of lead time to allow
them to plan and develop the additional services required.
20 U.S.C. §1412(2) (B); House Report, supra note 2,
at 13, 15; Senate Report, supra note 2, at 18. Every
state except New Mexico chosé to participate in the pro-
gram and accept its conditions.?®

Congress’ purpose and intent and the mandated con-
ditions for states’ participation are clear, beginning with

11121 Cong. Rec. 19505 (1975) (Sen. Beall); 121 Cong. Rec.
19494, (1975) (Sen. Javits).

12 The Budget of the United States Government: Fiscal Year
1976 at 420 and Fiscal Year 1982 at I-I 6-7, U.S. Government Print-
ing Office, 1975 and 1981, respectively.

13 State Program Implementation Studies Branch, Office of Spe-
cial Education, U.S. Department of Education, Second Annual
Report to Congress on the Implementation of Public Law 94-142:
The Education for All Handicapped Children Act 26-27 (1980).
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the Act’s preamble and continuing through each of its
provisions. The Declaration of Purpose, for example,
states that the Act is designed to “assure that all handi-
capped children have available to them, within the time
periods specified . . ., a free appropriate public education
which emphasizes special education and related services
designed to meet their unique needs, [and] to assure that
the rights of handicapped children and their parents or
guardians are protected.”

The statute explicitly provides that “the following con-
ditions” must be met by a state in order to qualify for
assistance:

1. The state must have in effect a policy assuring
“all handicapped children the right to a free appropriate
public education.” 20 U.S.C. § 1412(1).

2. The state must establish detailed policies and pro-
cedures to assure that “a free appropriate public educa-
tion will be available for all handicapped children be-

tween the ages of three and eighteen . . . not later than
September 1, 1978, and . . . between the ages of three
and twenty-one . . . not later than September 1, 1980.”

20 U.S.C. § 1412(2) (B).»®

3. Each local educational agency in the state must
establish and annually review and revise an “individual-
ized education program for each handicapped child.” 20
U.S.C. §§ 1412(4) and 1414 (a) (5).

Finally, each of the Act’s operational terms (including,
inter alia, free appropriate public education, special edu-
cation, related services and individualized education pro-
gram) is defined with particularity. 20 U.S.C. § 1401.

¥ Pub. L. No. 94-142, § 3(a), 89 Stat. 773 (1976) (reprinted in
notes to 20 U.S.C. § 1401).

15 A limited exception is allowed for children ages 3 to 5 and 18
to 21 if serving such children is inconsistent with state law or a
court order. 20 U.S.C. § 1412(2) (B).
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IL. THE ACT’S STANDARD OF “APPROPRIATE EDU-
CATION” DOES NOT REQUIRE FURTHER ELABO-
RATION AND CONGRESS DID NOT INTEND IT -
TO MEAN SELF-SUFFICIENCY OR ANY OTHER
SINGLE GOAL.

The cornerstone of the Act is the requirement that all
state and local education agencies provide each handi-
capped child with a “free appropriate public education,”
20 U.S.C. §§1412(1), 1414(a) (1) (C) (ii), including,
inter alie, a program of “special education” and “re-
lated services,” 20 U.S.C. § 1401(18).** Consistent with
Congress’ intent of requiring provision of services which
meet the unique needs of each handicapped child, the Act
refrains from specifying any universal educational goal
for all handicapped children or naming the services re-
quired to meet such a goal. Instead, Congress sensibly
adopted a flexible standard—appropriate to meet the -
unique needs and capabilities of the child—and provided
guidance as to the factors that should be considered in
designing a particular program and determining whether
it is “appropriate.” Four essential factors were speci-
fied: (1) tests and evaluations of the child; (2) con-
sideration of professional standards in the education
field; (3) the viewpoint of the parents; and (4) the
viewpoint of the local school district and the child’s

16 “Special education” is defined by § 1401(16) of the Act as:
[Slpecially designed instruction, at no cost to parents or
guardians, fo meet the unique needs of a handicapped child,
including classroom instruction, instruction in physical ed- ‘
ucation, home instruction and instruction in hospitals and
institutions. ¢

Emphasis added. .
“Related services” are defined by § 1401(17) of the Act as:

[TIransportation, and such developmental, corrective, and other
supportive services (including speech pathology and audiology,
psychological services, physical and occupational therapy, recre-
ation, and medical and counseling services, except that such
medical services shall be for diagnostic and evaluation pur-
poses only) as may be required to assist a handicapped child
to benefit from special education. . . .
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teachers. These factors must be carefully weighed by
the relevant decisionmaker;*" the credibility of the wit-
nesses must be determined and the validity of the var-
ious positions evaluated. In addition, the ultimate de-
cision on the appropriate program must be reconciled
with a statutory preference that educational programs
be provided in a normal setting whenever possible. The
Act is explicit on each point.

First, the Act recognizes that tests and other evalua-
tion instruments are an important tool in assessing the
unique capabilities and needs of a handicapped child.
Therefore, the Act provides that “no single procedure
shall be the sole criterion for determining an appropriate
educational program for a child,” 20 U.8.C. § 1412(5) (C).
Congress intended that “all relevant information with re-
gard to the functional abilities of the child” be utilized in
determining the appropriate placement. Senate Report,
supra note 2, at 29. Assessments conducted in each area
related to the child’s disability must be taken into ac-
count, including, inter alia, tests of vision, hearing, social
and emotional status and intelligence, depending upon
the disability. Tests and other materials used must be
“properly and professionally evaluated for the specific
purpose for which they are being.used.” Id. Reliance is
to be placed on tests of specific abilities, rather than
upon general intelligence tests; for children with hear-
ing, visual or communication disabilities; test selection
and administration must provide protection that the test
“accurately reflects the child’s ability in the area tested
and not the child’s impaired communication skill.” Id.
at 29-30; 20 U.S.C. § 1412(5) (C).

7 In the first instance, and for the vast majority of children, a
decision is reached by agreement of parents and school officials; in
a small number of cases, the decision is made in plenary review by
an impartial administrative hearing officer; and in a very few cases,
a court makes the decision. See discussion generally in section III
and see notes 23 and 24, ' '
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Second, the Act requires that an “appropriate educa-
tion” be defined in light of accepted professional stand-
ards in the education field.*® Qualified professionals are
involved at every stage of the referral, assessment and
placement process. Accepted professional standards are
one of the benchmarks against which “appropriate” is to be
measured.’®

Third, the Act recognizes the importance of the viewpoint
of parents in determining what is appropriate. Parental
participation is encouraged by providing parents full ac-
cess to their child’s evaluations and records, 20 U.S.C.
§ 1415(b) (1) (A), and by requiring an opportunity for
their participation in the development of their child’s
individualized education plan. 20 U.S.C. § 1401(19). In-
deed, Congress intended that parents be actively involved
as partners with school officials in each stage of the de-
velopment of their child’s program. House Report, supra
note 2, at 13, 16, 19; Senate Report, supra note 2, at 11,
12. Thus, parents must be notified before any changes
are initiated in their child’s placement and they are
afforded the opportunity of disputing school district de-
cisions at any stage of the classification, assessment or
placement process. 20 U.S.C. § 1415(b) (1) (C) (i), (ii).
So critical a role do the parents play, that the Act makes
provision for the involvement of substitute or “surrogate

18In recognition of the important role professional judgment
plays in determining the substantive content of “appropriate,” the
Act’s due process protections. for parents include the parents’ right
to obtain an independent educational evaluation of their child, 20
U.S.C. §1415(b) (1).(A), and the right to present the testimony
of “individuals with special knowledge or training with respect to
the problems of handicapped children” at any stage of the process
concerning their child’s education. 20 U.S.C. § 1415(d).

1920 U.S.C. §1401(17); 1401(19); 121 Cong. Rec. 25540 (1975)
(Rep. Miller) (the Act’s administrative procedures are “designed
to increase parental and professional input into the development
of the program of education for handicapped children”). See also
20 U.S.C. §1413(a) (3). )
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parents” for children whose parents are unavailable or
unknown. 20 U.S.C. § 1415(b) (1) (B).

Fourth, the Act requires that the viewpoint of the
child’s teachers and other local school district officials be
considered. This occurs in several ways. Local school
district professionals and teachers play the primary role
in evaluating the child and recommending needed serv-
ices. In addition, the child’s classroom and special edu-
cation teachers are key participants in the individualized
educational program (IEP) meeting. See 20 U.S.C.
§ 1401(19). Finally, the child’s IEP—the document that
specifies the services the school deems appropriate and
will provide to the handicapped child—is initially pre-
pared by the local school district, and thus reflects the
- school district’s range of concerns. Id.; 20 U.S.C. § 1414
(a) (5).

Fifth, the Act requires the factfinder to apply the
nontechnical standard of “appropriate education” to the
facts elicited from the four sources listed above. Like
the “reasonable care” standard in torts, what is appro-
priate cannot be explained in the abstract, but flows from
the totality of circumstances and the judgment of the
trier of fact in each case.

Finally, the Act provides guidance on the interpreta-
tion of this information in the face of arguments for
competing but comparably appropriate educational pro-
grams. Congress establishes a clear preference for serv-
ices that enable handicapped children to participate with
their nonhandicapped peers and that, to the extent pos-
sible, put these children on an equal footing with non-
handicapped children by exposing them to the same pro-
gram opportunities.*® While Congress recognized that for
some children the use of special classes or even separate
institutional programs may be necessitated by the nature

20 Senate Report, supra note 2, at 12; House Report, supra note 2,
at 9-10; 121 Cong. Rec. 25540 (1975) (Rep. Miller),
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or severity of the handicap, it mandated education in
regular classes, with the use of supplementary aids and
services that make regular programs accessible, in all
cases where there is a choice between services that are
otherwise appropriate to meet the child’s needs. 20 U.S.C.
§ 1412 (5) (B).

Petitioners incorrectly advance a hard-and-fast rule
(self-sufficiency) as the only interpretation of the term
“appropriate” intended by Congress. Pet. Br. at 66. But,
because of the range of needs and abilities of the chil-
dren protected by the Aect, PL 94-142’s flexible standard
does not lend itself to any more definitive statement.
Children differ with regard to the nature of their handi-
capping conditions, the severity of their disabilities and
their potential for intellectual growth and educational
achievements. Even within discrete categories of handi-
capping conditions, children’s levels of achievement and
potential differ dramatically. Accordingly, goals for each
of these children and the services required to achieve such
goals must cover a broad spectrum.

For example, for most mentally retarded children, self-
sufficiency is a reasonable and attainable goal. For
others—particularly for children ‘who are more severely
retarded—even a goal of self-sufficiency might be unreal-
istic. For these children, Congress noted that education
should be directed to increasing “their independence, thus
reducing their burden on society.” Senate Report, supra
note 2, at 9. And for still others—those functioning at
the higher levels of retardation—a goal of keeping up
with some of their nonhandicapped classmates is per-
fectly realistic, given their potential for achievement,

Differences exist for extraordinarily talented and gifted
handicapped children as well.2 While “appropriate” serv-

21 This Act was intended to serve all handicapped children, in-
cluding the gifted and talented. As Senator Javits remarked:

[Hlandicapped youth . . . have minds and ambitions, too. One
of them became President of the United States and remained
President for an unprecedented four terms. There have been
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ices for these children should generally be designed so
that they may gain as close to equal access to the regular
public school program as possible, the particular services
required to achieve that goal may differ substantially
from one child to the next.

As Congressman Quie explained in the House debate:

[A]ll handicapped children are not the same. Chil-
dren often have unique problems. Not all blind chil-
dren need the same special program; many can be
educated in regular classrooms with some assistance
from readers and special braille textbooks; others
are trained in specially segregated classrooms or in-
stitutions. Not all retarded children require special
segregated classes; many can be educated in regular
classrooms and given supplementary services through
a resource program. As you can see, it is difficult
to make a generalized statement that applies to all
handicapped children.

121 Cong. Rec. 23707 (1975); see also 121 Cong. Rec.
37412 (1975) (Senator Stafford). It was in response,
then, to this tremendous variation in the goals and serv-
ices needed for individual children that the Congress
turned to individual decisionmaking, using the flexible
standard: appropriate to the unique needs of the handi-
capped child.* . A

This Court should not reshape what it took the Con-
gress hundreds of witnesses and years of deliberation to

craft. Diamond v. Chakrabarty, 447 U.S. 303, 318
(1980) ; Environmental Protection Agency v. National

other highly significant examples, although we do not need
any better example than that of F.D.R. as to overcqming a
handicap. '

That is what this [Act] is all about.

121 Cong. Rec. 19495 (1975). See also Senate Report, supre note 2,
at 12-13.

22 House Report, supra note 2, at 9, 13-14; Senate Report, supra
note 2, at 11; 121 Cong. Rec. 19483, 19484, 37410 -(1975) (Sen.
Randolph) ; 121 Cong. Rec. 25538 (1975) (Rep. Harris).
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Crushed Stone Association, 449 U.S. 64, 83 (1980). Con-
gress provided that the -determination of the “appropri-
ate” educational program is a factual determination left,
in disputed cases, to the trier of fact.

This conclusion may not satisfy an academic de-
sire for tidiness, symmetry and précision in this
area, any more than a system based on the determi-
nations of various fact-finders ordinarily does .

If there is fear of undue uncertainty or overmuch

litigation, Congress may make more precise its treat-

ment of the matter by singling out certain factors
- and making them determinative of the matter cen

Commissioner of Internal Revenue v, Duberstein, 363
U.S. 278, 290 (1960).

III. PL 94-142 PROVIDES FINAL RECOURSE TO THE
COURTS TO RESOLVE DISPUTES ABOUT THE
CONTENT OF AN APPROPRIATE EDUCATIONAL
PROGRAM. - ' '

The Congress has mandated administrative. pbrocedures
at the local and state levels that will resolve over .99.99
percent of all educational program decisions under the
Act. See notes 23 and 24, infra. However, in the very
rare instance when a: dispute between parents and the
schools persists, the Act provides that the state and fed-
eral courts have full authority to take additional evidence
and make decisions wholly independent from the admin-
istrative. process.

The Act establishes an initial and mandatory non-
adversarial mechanism designed "to allow parents and
school distriets to reach agreement on the content of an
appropriate educational program: the IEP meeting
required by 20 U.S.C. § 1414(a) (5). At this meeting,
parents and school district personnel share information
about the child and discuss the services and placement
that should go into the educational program. On the basis
of this meeting and the information gathered on the child
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(see discussion at 12-14, supra), the school district then
prepares a written IEP and presents it to the parents for
their review and approval. See 20 U.S.C. § 1415(b) (1)
For the vast majority of all handicapped children, the
parents give their approval at this stage and the pro-
gram is agreed upon as appropriate without any further
proceedings.?®

To address the atypical circumstance when the parents
disagree with the program proposed by the school district
following the IEP meeting, and in recognition of the im-
portant role of parents in decisions affecting the lives of
their children, see, e.g., Pierce v. Society of Sisters, 268
U.S. 510 (1925), section 1415 of the Act explicitly
requires state and local education agencies to “establish
and maintain procedures . . . to assure that handicapped
children and their parents or guardians are guaranteed
procedural safeguards with respect to the provision of
free appropriate public education.” 20 U.S.C. § 1415(a).
Under the terms of the Act, the procedural safeguards
apply to complaints with respect to “any matter relating
to the identification, evaluation, or educational placement
of the child, or the provision of a free appropriate public
education to such child.” 20 U.S.C. §1415(b) (1) (E).
Parents are entitled to a full panoply of due process safe-
guards in these administrative proceedings, including,
wter alia, adequate notice, an opportunity to examine
relevant records, an opportunity to obtain an evaluation
of the child by independent experts, an opportunity for a
full hearing before an impartial hearing officer and a
right of appeal to the state educational agency. 20 U.S.C.
§ 1415(b)-(d).

23 Qut of a total of 4,036,219 children receiving special education
in the 1979-80 school year, fewer than .0659% challenged any aspect
of their special education in an administrative hearing. Unpub-
lished data to be included in Special Education Programs, U.S.
Department of Education, Third Annual Report to Congress on the
Implementation of Public Law 94-142: The Education for All
Handicapped Children Act (1982).
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Finally, if disagreement persists, either party involved
in a due process hearing may bring an action in any state
court of competent jurisdiction or in federal district
court.* 20 U.S.C. § 1415(e) (2). Paralleling the original
administrative complaint, the court is authorized to enter-
tain “any matter relating to the identification, evaluation,
or educational placement of the child, or the provision of
a free appropriate public education,” 20 U.S.C. § 1415 (b)
(1) (E), and to grant “such relief as the court deter-
mines is appropriate,” 20 U.S.C. § 1415 (e) (2) .25

The scope of review set forth in the statute is as
follows: '

[TThe court shall receive the records of the admin-
istrative proceedings, shall hear additional evidence
at the request of a party, and, basing its decision on
the preponderance of the evidence, shall grant such
relief as the court determines is appropriate.

20 U.S.C. §1415(e) (2).2 Congress granted the courts

24 In 1980, fewer than .007% of children (256 children nation-
wide) for whom IEPs were written filed a complaint in either
state or federal court relating to any aspect of their special educa-
tion. National Center for State Courts, Student Litigation: A
Compilation and Analysis of Civil Cases Involving Students, 1977-

1981, 22 (1981).

25 Petitioners’ contention that the court is limited to review of
procedural shortcomings and not to a determination of the content
of an appropriate education for a. child, is wholly inconsistent with
the broad grant of authority to the court on the face of the statute
and with the legislative history. See this section generally.

26 The legislative history of this provision shows that Congress
considered and rejected a lower standard of review. The initial bill
passed by the House had provided that the court review would be
limited to a determination whether the state’s decision was sup-
ported by substantial evidence. H.R. 7217, 94th Cong., 1st Sess.
(1975), reprinted in House Report, supra note 2, at 56. This stand-
ard was rejected in the Conference in favor of a statutory require-
ment that the court “shall hear additional evidence” and shall make
“an independent decision based on a preponderance of the evidence.”
S. Rep. No. 455, 94th Cong., 1st Sess. 50 (1975) (Conference Re-
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the discretion to make a decision independent from the
state administrative proceeding because of the nature of
the decision, the long history of state neglect and the
voluntary basis of the program as a whole.

As described in part II of this brief, supra, the
educational placement decision requires a careful balanc-
ing of various types of evidence elicited about an indi-
vidual child and the application of a flexible standard
(“appropriate education”) to the facts. Aware of the
tradition of local and state control of education in this
country, Congress paid deference to this control and
struck a delicate balance among federal, state and local
decisionmaking.®?” The child’s program is developed ini-
tially by the local school district, the entity responsible for
convening individualized education program conferences
and for writing the IEP. 20 U.S.C. § 1414(a) (5). If
there is a dispute, a state administrative hearing is pro-
vided to hear evidence and resolve the matter. 20 U.S.C.
§ 1415(b) (2). Either party may appeal a hearing offi-
cer’s adverse determination to the state education agency.
20 U.S.C. §1415(c). Thus, only-if a dispute remains
unresolved after the local and state education agencies
have had an opportunity to review the child’s program
can a complaint be filed in either state or federal court.

Congress (and the courts) have repeatedly addressed
the weight courts should give to administrative decisions
in proceedings such as the PL 94-142 education decision
process. Congress has specified standards for review of
administrative decisions ranging from de novo review to

port), reprinted in 1976 U.S. CODE ConG. & Ap. NEws 1480, 1508.
See discusgion in court of appeals décision below, 632 F.2d 945,
948 n.5 (2d Cir. 1980). o

27 See, for example, 121 Cong. Rec. 19482-83 (1975) (Sen. Ran-

dolph); 121 Cong. Rec. 37411 (1975) (Sen. Stafford); 121 Cong
Rec. 19502-03, 37418 (1975) (Sen. Cranston). _
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a near-absolute prohibition on review.”® Here, Congress
decided not to make the state administrative process dis-
positive. The discretion to take additional evidence and
make its own decision was granted to the courts (both
state and federal) because state and local education agen-
cies had been discredited by their history of ignoring
handicapped children. Congress found that state educa-
tion agencies had repeatedly violated their own state laws
in failing to provide these children an appropriate educa-
tion.?® Recourse to a decisionmaker independent of the
education system was seen by the Congress as a way to
make state and local education agencies directly account-
able to handicapped children and their parents.

Moreover, the role of applying a somewhat flexible
standard to a complex fact situation is neither a new
nor an inappropriate role for the Congress to have
assigned the courts. As the United States District Court

for the Northern Distriet of Alabama aptly noted:

While this court is sharply aware of its lack of
expertise in educational matters, the judicial funec-
tion not infrequently involves the application of law
to unfamiliar fields where reliance must be placed
upon the testimony of experts.

Campbell v. Talladega Cty. Bd, of E’d., 518 F. Supp. 47,
53 (N.D. Ala. 1981). The lower courts asked to decide
what education program is appropriate for a handicapped
child under the terms of the Act have had little difficulty
in applying the standards of the Act to the diverse fact

28 See, e.g., Title VII of the Civil Rights Act of 1964, 42 U.8.C.
§ 2000e-5(g) (de novo review, discussed in Chandler v. Roudebush,
425 U.S. 840 (1976)); Fesdeml Trade Commission Act of 1914, 15
U.S.C. §41 (“Findings of faob, if supported by substantial ewi-
dence, shall be conclusive.”); Immigration Act of 1952, 8 U.S.C.
§ 1252(b) (“the decision of the Attorney Gemeral shall be final”).

29 House Report, supra note 2, at 10; 121 Cong. Rec. 23706-07
(Rep. Quie); 121 Cong. Rec. 19487-91 (Table 3; Status of State
Education Programs for Handicapped Children). See discussion at
5-9, supra.
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situations. See, e.g., Campbell v. Talladega Cty. Bd. of
Ed., id. (program for a severely retarded child which fails
to teach functional or communication skills is not appro-
priate under the Act) ; Bales v. Clarke, 523 F. Supp. 1366
(E.D. Va. 1981) (special school program supplemented
by one-on-one instruction, language therapy and speech
therapy is “appropriate” to meet plaintiff’s special needs.
School need not provide best possible program) ; Spring-
dale School Dist. v. Grace, 494 F. Supp. 266 (W.D. Ark.
1980) (placement in public school supplemented by aux-
iliary services, although not the best possible education
for a deaf child, provides an “appropriate” education).

IV. CONGRESS INTENDED TO CREATE INDIVIDUAL
RIGHTS AND STATES ACCEPTING FUNDS UN-
DER PL 94-142 RECEIVED ADEQUATE NOTICE
OF THIS FACT.

Petitioners contend for the first time in this Court that
the Act did not create any individual right to a free
appropriate public education, that the state was not on
notice that the Act created such a right, and that the
state is required to do nothing more than that which is
contained in its state plan submitted to the federal gov-
ernment under the Act. Because these arguments were
not made in the courts below, amici suggest they are not
properly before this Court now.* Hormel v. Helvering,
312 U.S. 552 (1941). Even if this Court decides to con-
sider these arguments, however, each is utterly without
merit.

First, the entire statutory framework, as discussed in
sections I-IIT of this brief, documents Congress’ intent to
create an individually enforceable right to & free appro-
priate public education after the respective 1978 and 1980
deadlines in those states choosing to accept funds under

30 Indeed, the New York State plan is not even a part of the
record in this case.
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the Act. Indeed, what other purpose could Congress have
had both in creating a cause of action “to present com-
plaints with respect to . . . the provision of a free appro-
priate public education to such child” and in expanding
the jurisdiction of the federal courts to hear such com-
plaints without regard to the amount in controversy
requirement in effect at the time. 20 U.S.C. §§ 1415 (b)
(1) (E), (e)(2) and (e)(4). The Senate Report per-
haps best summarizes the conviction of the Congress on
this issue:

It can no longer be the policy of the Government to
merely establish an unenforceable goal . . .. S. 6
takes the positive necessary steps to ensure that the
rights of children and their families are protected.

Senate Report, supra note 2, at 9. See also Senate Report,
supra note 2, at 3, 18; House Report, supra note 2, at 15;
121 Cong. Rec. 37417 (1975) (Sen. Schweiker) ; 121
Cong. Rec. 19483 (1975) (Sen. Randolph) ; 121 Cong.
Rec. 19492 (1975) (Sen. Williams) ; 121 Cong. Reec.
25538 (1975) (Rep. Harris); 121 Cong. Rec. 23707
(1975) (Rep. Quie).

Second, given the specificity of the Act, petitioners
should have been on notice that PL, 94-142 requires a full
range of services designed to meet each child’s “unique
needs,” and is not merely an encouragement to implement
general congressional findings. Unlike the bill of rights
provisions in the Developmental Disabilities Assistance
and Bill of Rights Act, 42 U.S.C. § 6010, considered
by this Court last term in Haolderman v. Pemnhurst
State School & Hospital, 451 U.S. 1 (1981), PL 94-
142 on its face and in its implementing regulations
(34 C.F.R. Part 300) clearly and unambiguously condi-
tions receipt of federal funds on the provision of a free
appropriate education as determined for each handicapped
child through an individual procedure, which includes
judicial review of the content of an appropriate educa-
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tion® That petitioners actually knew this and agreed to
these conditions when they chose to participate in the
program every year since its enactment can be seen from
their own most recent state plan under the Act® and
from their continued participation in PL 94-142 following
decisions of lower courts which they did not appeal and
which have enjoined previous state attempts to limit
services required by the Act.>®

Third, petitioners are incorrect in asserting that the
Act would allow the state plan they have submitted to
the federal government to limit in any way their obliga-
tion to provide handicapped children an education appro-

81 This Court has long recognized that “[tlhere is, of course, no
question that the Federal Government, unless barred by some con-
trolling constitutional prohibition, may impose terms and conditions
upon which its money allotments to the states shall be disbursed.”
King v. Smith, 392 U.S. 309, 333 n.34 (1968). See also, Lou v.
Nichols, 414 U.S. 563, 569 (1974) ; Rosado v. Wyman, 397 U.S.
397, 408 (1970); Oklahoma v. Civil Service Comm., 330 U.S. 127,
142-43 (1947) ; Halderman v. Pennhurst State School & Hospital,
451 U.S. 1 (1981)." ~ : :

32 There is no suggestion of the state’s ability to limit services
in its plan. Indeed, petitioners state they will provide by June 1,
1981, “the most appropriate placement for children with handi-
capping conditions.” The.New York State Plan Submitted Under
the Education for All Handicapped Children Act (P.L. 94-142):
1980-81 ab 15, emphasis added. In addition, petitioners Tecognize
that educational program content is properly a part of administra-
tive and judicial review. Petitioners state that “[y]our. district
must give you an opportunity to question or challenge recommenda-
tions and decisions about your child’s educational program.” Id.
at 173. Further, the plan provides that “[i]f you are dissatisfied
with the final determination or order of the Commissioner of Edu-
cation, you can take your child’s case to court.” Id. at 176.

33 See, e.g., Riley v. Ambach, 508 F. Supp. 1222, 1247 (E.D.N.Y.
1980) (“In this developing area of educabional law, courts have
frequently focused on the requirement that education programs
must meet a handicapped child’s unique needs and have accord-
ingly invalidated broad rules [limiting services] imposed by the
states.”™).
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priate to each child’s needs. The structure of the Act
indicates that the principal conditions for receipt of funds
are contained in sections 1412 and 1415 and that the
state-plan requirements set forth in section 1413 serve a
very different and more limited purpose. These require
the state to set forth, inter alia, the policies and proce-
dures it has adopted (1) to train additional personnel,
acquire needed facilities and develop new services; (2)
to establish accounting systems which provide adequate
fiscal accountability for funds received under the Act;
(8) to develop procedures for evaluating the effectiveness
of programs developed under the Act; (4) to establish
necessary recordkeeping systems; and (5) to protect the
confidentiality of education records., 20 U.S.C. § 1413;
121 Cong. Rec. 37410 (1975) (Sen. Randolph). Notice-
ably absent from the Act’s state-plan requirements is any
hint that the plan is intended to allow states to define or
limit in any way either the goals or services for children
mandated by the other sections. Petitioners’ claim to the
contrary finds no support in the provisions of the Act.®*

3¢ To the extent petitioners find support in subpart (B) of 20
U.S.C. §1401(18) (the definition of free appropriate public educa-
tion) for their theory that the state plan is to define the content
of an “appropriate” education, their reliance is misplaced. Subpart
(B)’s requirement that special education and related services under
the Act “meet the standards of the State educational agency” was
included to ensure that the normal accreditation and state-licensing
standards that govern the quality of regular education services
would apply to special education se;rvi('ﬁes as well, Congress heard
testimony during the hearings preceding the passage of the bill
about special education classes located in basements or in tem-
porary facilities that failed to meet state standards for classroom
space and about classes taught by unqualified teachers who were
unable to obtain state certification to teach in regular classrooms.
See, e.g., Senate Hearings, supra note 4, at 45 (Paul Crawford) ;
409 (Raymond Miller). This provision was intended to end such
discriminatory treatment and to ensure that state licensing and
accreditation standards would be applied uniformly.
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Finally, the Congress contemplated petitioners’ need to
plan for the cost of meeting the Act’s conditions and gave
states an extensive period of time during which they could
receive federal funds and plan for the provision of serv-
ices. House Report at 13, 15; Senate Report at 18. Dur-
ing the three- to five-year start-up period, states were
supposed to identify handicapped children not being
served ; assess the kind and number of facilities, personnel
and services necessary throughout the state to serve them;
and develop and implement a “comprehensive system of
personnel development” to train new teachers, retrain
existing teachers and provide all teachers with significant
information about handicapped children. 20 U.S.C.
§§ 1412(2) (C), 1412(2) (A) (iii), and 1413(a) (3). In
addition, this period gave states a chance to refine their
data on the costs of meeting PL 94-142’s requirements.®
In short, petitioners had ample opportunity to assess the
consequences of accepting the federal conditions that
accompanied the federal dollars.

35 It is misleading for petitioners to point to the high cost of
providing respondent a sign-language interpreter as an indication
of the cost of serving children with other handicapping conditions
or even other deaf children. As Congress recognized, the needs of
handicapped children differ widely, both within and among cate-
gories, and the corresponding costs of services for these children
differ as well. See, e.g., House Report, supra note 2, at 11-12.
Children with severe disabilities who need the most expensive serv-
ices are by far the fewest in number. Id. Thus, deaf children
accound for only 6% of all handicapped children as compared, for
example, with speech-impaired children, who need the least expen-
sive service, and account for about 830% of all handicapped children.
Id. Even among deaf children, very few will need sign-language
interpreters. See Brief Amicus Curiae of National Association for

the Deaf et al.
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V. THE JUDGMENT OF THE COURT OF AP-
PEALS SHOULD BE AFFIRMED BECAUSE BOTH
COURTS BELOW APPLIED THE PROPER STAND-
ARD UNDER THE ACT IN DETERMINING THAT
RESPONDENT IS ENTITLED TO A SIGN-
LANGUAGE INTERPRETER IN HER ACADEMIC
CLASSES AND BECAUSE THIS DECISION IS
NOT CLEARLY ERRONEOUS.

Review by this Court of the concurring judgments of
both the trial court and the court of appeals below should
be limited to a determination of (1) whether the courts
below applied the proper standard under the Act and (2)
whether their conclusion was clearly erroneous.

As discussed in section II of this brief, the statutory
standard adopted by the Congress requires flexible appli-
cation to the facts of the particular case. If this Court
finds that evidence as to each of the guiding factors estab-
lished by the Congress was admitted and weighed in
reaching the decision below, the Court should not attempt
to decide de nmovo what services are needed to provide
respondent an appropriate education. As the court of
appeals noted, the decision on the issue presented in this
case must be based on a sensitive weighing of multiple
factual elements, including evidence concerned with “a
particular child, her atypical family, her upbringing and
training since birth, and her classroom experience.” Rowley
v. Bd. of Ed. of Hendrick Hudson Cent. S.D., 632 F.2d 945,
948 (2d Cir. 1980). This Court has recognized that where a
statutory standard requires the trial court to weigh “[a]
multiplicity of relevant factual elements, with their vari-
ous combinations, creating the necessity of ascribing the
proper force to each . . . primary weight in this area
must be given to the conclusions of the trier of fact.”
Commissioner of Internal Revenue v. Duberstein, 363 U.S.
278, 289 (1960). This is especially true where, as here,
the impact of the decision below has been strictly lim-
ited to the unique facts of respondent’s case. Rowley, 632
F.2d at 948. Because the courts below applied the proper
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standards under the Act and because their findings were
not clearly erroneous, this Court should affirm.®®.

First, the district court considered the results of at
least five different tests and evaluations of the respond-
ent. Consistent with the provisions of the Act and regu-
lations, the court eschewed reliance on a single test or
measure of respondent’s ability and needs and, instead,
considered auditory speech discrimination test results,
intelligence test results and achievement test results.
Rowley, 483 F. Supp. at 532 (S.D.N.Y. 1980). .The
court went beyond test scores to evaluate the methods of
test administration. 483 F. Supp. at 532 n.6.

Second, the district court heard extensive evidence from
experts in the fields of audiology and the education of
deaf children. It weighed the evidence. presented by
experts testifying for plaintiffs and defendants, in light
of the witnesses’ qualifications and credibility, to decide
what constituted accepted professional standards in the
education of deaf children. In reaching its decision, the
court took into account the largely uncontradicted evi-
dence of respondent’s experts concerning professionally
accepted methods of deaf education. 483 F. Supp. at 535.
It also relied upon evidence tying this information to
respondent’s unique capabilities and needs. Id.

Third, the court reviewed the testimony of respondent’s
parents concerning respondent’s family life and back-
ground. Evidence concerning the parents’ methods of

38 To the extent the district court’s decision can be read as dis-
tilling from PL 94-142 a single, across-the-board standard for all
children, amici disagree. However, because the district court ad-
mitted and carefully evaluated evidence of each of the factors
established by Congress, its conclusion as to the goal and services
appropriate to meet Amy Rowley’s unique: needs can and should be
affirmed. The court of appeals recognized this and explicitly limited
the district court’s ruling to a standard that is appropriate omly
to determine this particular child’s needs. 632 F.2d at 948. See
discussion, nfra.
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addressing their child’s handicap was weighed as an
important factor in designing an appropriate education.
483 F. Supp. at 529-30. '

Fourth, the court accepted the classroom teacher’s
assessment of respondent’s behavior in the classroom and
social interaction with other students and weighed this
information in reaching its decision. 583 F. Supp. at 531
n.5. Although the court considered the local school’s testi-
mony that an interpreter would be disruptive in the class,
it ultimately rejected this claim, basing its finding instead
upon the testimony of respondent’s expert witnesses. 483
F. Supp. at 536.

Finally, the court followed the Act’s mandate that serv-
ices be provided, where possible, in the regular classroom.

Based on all of these factors, then, the court determined
that an appropriate education for respondent required
the provision of a sign-language interpreter in her aca-
demie classes. In light of the evidence below, which showed
(1) that Amy Rowley was an extraordinarily bright,
energetic and capable child, with the potential to excel
in school, (2) that she had a fluency in sign language
unusual for a deaf child in second grade, (3) that she
missed over 40 percent of verbal communication in the
classroom and (4) that she could, with an interpreter,
have full access to the regular class program, the lower
court’s decision was not clearly erroneous.

The court of appeals affirmed the district court’s deci-
sion, concluding that the trial judge had “weighed and
evaluated the evidence with gréat care” and that the
findings of fact were not clearly erroneous. The court of
appeals properly limited to the facts of this case the
distriet court’s conclusion that respondent was entitled to
an interpreter in order ‘“to bring her educational oppor-
tunity up to the level of the educational opportunity being
offered to her nonhandicapped peers.”” 632 F.2d at 948,
quoting 483 F. Supp. at 535. This guideline, although
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not proper as an across-the-board standard under the Act,
was an appropriate educational objective for respondent,
given her potential to excel in school and her unusual
facility with sign language.

CONCLUSION

Because both courts below applied the proper standard
under the Act to the facts of this case and because their
conclusion was not clearly erroneous, amici urge this
Court to affirm the judgment of the court of appeals.®

Respectfully submitted,

DANIEL YOHALEM JANE BLOOM YOHALEM

MARIAN WRIGHT EDELMAN (Counsel of Record)
CHILDREN’S DEFENSE FUND - NORMAN S. ROSENBERG
1520 New Hampshire Ave.,, NNW. MENTAL HEALTH LAW PROJECT
Washington, D.C. 20036 2021 L Street, N.W.
(202) 483-1470 Washington, D.C. 20036

(202) 467-5730
Counsel for Amict Curiae

January 30, 1982

Counsel for amici gratefully acknowledge the assistance of Robert
Senville, Legal Clerk, Mental Health Law Project.

371f the Court questions the particular services ordered for re-
spondent below, the Court should vacate and remand rather than
make new findings of fact or reach a strained interpretation of the
legal standard. A remand would allow the trial court to take such
additional evidence as is necessary in light of this Court’s con-
struction of the Act, clear up some evidentiary confusion raised
in the courts below, see id. at 954-55 (Mansfield, J., dissenting),
and provide this Court with guidance from the lower courts on the
application of the law to a complex set of facts.
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ARTHUR R.BLOCK

MARION C. KATZIVE
HELENE ™. FREEMAN

REBELL & KRIEGER
ATTORNEYS AT LAW
230 PARK AVENUE

NEW YORK, N.Y. 10169

(2i2) 687-2233

WESTCHESTER OFFICE
180 SOUTH BROADWAY
WHITE PLAINS, NEW YORK 10605

February 2, 1982 {914) 761-0363

Ms. Jane Yohalem

Mental Health Law Project
2021 L Street NW, Suite 800
Washington DC

Re: Board of Education v. Amy Rowley et. al.
Brief of Amici Curiage '

.
{

Dear alem:

Enclosed is a copy of our brief amici curiae which
was filed with the United States Supreme Court last week.

I would very much appreciate receiving a copy of
your brief.

I have sent copies of our brief to: The Justice
Department, National Center for Law and the Deaf, National
School Board Association, and the New York School Board
Association. I would appreciate your giving me the names
and addresses of other groups who have filed briefs and
who should receive a copy of our hrief.

Sincerelyyours,

Micha'l A. Rebell
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