
 

 

 
 
 
July 19, 2006 

 

 

Mark B. McClellan 

Administrator 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Attention: CMS-2257-IRC 

PO Box 8017 

Baltimore, MD 21244-8017 

 

Dear Mr. McClellan: 

 

 Re: CMS-2257-IFC 

 

These comments on the Interim Final Rule regarding Citizenship 

Documentation Requirements are submitted on behalf of the Bazelon Center 

for Mental Health Law.  The Bazelon Center is a legal advocacy organization, 

based in Washington D.C., concerned with the rights of persons with mental 

illness. 

 

1. Delay in establishing eligibility for Medicaid (§436.1004)  

 

Individuals who apply for Medicaid and have met all of the other eligibility 

requirements and are cooperating and diligently working to prove their 

citizenship should be covered under the program.  Given that obtaining the 

required documents may take considerable time for some people, and given 

that the vast majority of applicants will be citizens or lawful immigrants, 

delaying their coverage for this paperwork is inappropriate. 

 

Yet while the rule permits those already on the program to remain eligible 

while documentation is gathered, this same rule does not apply to new 

applicants.  There is no good reason for this distinction, and we urge that all 

applicants who meet other requirements be covered, and that they be given a 

reasonable period of time in which to complete the citizenship requirements. 

 

2. Application of the rule to children in foster care (§435.1008) 

 

We strongly oppose the provisions in the final rule that would apply the 

citizenship rule to children entering foster care.  These children have already  
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suffered at the hands of adults and to deny them access to medical care until their citizenship 

can be proved is unconscionable.  Few will be found not to be either citizens or legal 

immigrants, but for some potentially lengthy period of time they will have no Medicaid 

coverage under this rule. 

 

It will not be easy for states to find the necessary documentation to make these children 

eligible, given that their birth families may not cooperate.  Moreover, states already verify 

citizenship of about half of the children in foster care when they determine them eligible for 

federal foster care payments.  Yet the regulations require citizenship to be proven again. 

 

3. Gaps in the exemptions (§435.1008)  

 

We applaud CMS for issuing the rule that individuals on SSI or Medicare will not be 

subjected to these requirements.  However, there are gaps in these protections.  In particular, 

individuals on Social Security Disability Insurance who are in the waiting period for 

Medicare or disability payments should also be included within the exempt group. 

 

In addition, other individuals have also already proved their citizenship, including TANF 

families and children and S-CHIP applicants and recipients who get OASDI survivor, 

retirement and disability auxiliary benefits from SSA, and those whose citizenship has been 

verified by SSA for early age 62 retirement, age 60 widows or widower OASDI 

beneficiaries.  

 

All of the children and adults on a federal program where citizenship ha already been 

determined should be exempted from these requirements. 

 

4. Documentation Dates (§435.407(c)& (d) and §436.407(c) and (d)–third and fourth 

level evidence) 

 

There is no rationale for a requirement that certain documents are only considered valid if 

issued at least five years before the application for Medicaid.  This is an entirely arbitrary 

date that may cause significant hardship, particularly if the individual is unable to secure 

such old records.   

 

For those now on the program, it should be sufficient that such documents existed at the time 

of the DRA enactment.  For new applicants, a more reasonable time frame should apply, 

such as two or three years. 

 

5. Evidence of identity (§435.407(e) and §436.407(e)) 

 

CMS should cite the state mental health authority among the state agencies’ data systems 

with which a cross match may be made.  Individuals with serious mental illness are likely to 

be among those who have great difficulty obtaining the necessary documents due to 

functional issues, and, in addition, the stress of this process could trigger relapse.  Therefore 
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every effort should be made for making this process as easy as possible for such individuals.  

State mental health agencies and the community providers who serve this population will 

have medical records and other data bases that enable confirmation of identity. 

             

6. Populations needing special assistance (§435.407(g) and §436.407(g)) 

 

The language describing persons who need special assistance is not clearly written.  In place 

of the vague and undefined phrase “incapacity of mind” to describe the people who must be 

assisted, it would be more appropriate to require that states must assist individuals who, “due 

to a physical or mental condition” are unable to comply with the requirement to present 

satisfactory documentary evidence. 

 

States should also be required, in the regulation, to assist all homeless persons with securing 

the necessary documents.  Currently, the Preamble suggests that this is mandated, but the 

regulation itself makes no mention of homeless people.  It will be extremely hard for 

someone with no fixed address, little or no income and who faces daily challenges in terms 

of all aspects of their lives to write off for new copies of their birth certificates.  Furthermore, 

it is highly unlikely that these individuals will have passports. 

 

Further requirements should also be made that states assist people who have been displaced 

by a natural or man-made disaster or who, because of such disasters, have lost their 

documentation. 

 

In all cases where the state is assisting such individuals to obtain the documents, Medicaid 

coverage should be provided so that medical care can be furnished in the meantime. 

 

7.   Time frame for collecting documents (§435.407(j) and §346.407(j)) 

 

States should be given broad flexibility to allow individuals the time necessary to collect 

their proof of status.  Unlike other information required on the Medicaid application (or for 

recertification), it may take some individuals considerable time to collect these documents.  

If the individual is working to provide the documents, this should be sufficient. 

 

8. Outreach 

 

CMS as well as the states should be conducting considerable outreach on this provision.  At 

this time, we are continually learning that not only do individuals on Medicaid have no idea 

they must collect such documents, but nor do many front line staff of mental health agencies. 

 People have a right to know that this onerous requirement is now in place. 

 

9. Presumptive eligibility groups 

 

The proposed rule does not specifically make it clear that those who meet presumptive 

eligibility standards are still presumptively eligible, regardless of the status of their proof of  
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citizenship.  This should be rectified, or the presumptive eligibility categories will have little 

meaning. 

 

10. Rules apply across states (§435.407(h) and §436.407(h)) 

 

We applaud CMS for clarifying that this process need only be gone through once.  However, 

it is also not completely clear that once these documents have been procured and citizenship 

status has been proved that this is sufficient not only for future eligibility determinations in 

that state, but across all states. 

 

Finally, we also applaud CMS for clarifying that individuals need not come in person to 

prove their citizenship.  Many states no longer require an in-person application, and requiring 

the individual to come in to deal with the citizenship issue would be a significant burden.   

 

Thank you for this opportunity to comment on the proposed rule. 

 

Sincerely,  

 

 
 

Chris Koyanagi 

Policy Director 

 

 

 


