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Centers for Medicare & Medicaid 
Services, Office of Strategic 
Operations and Regulatory Affairs, 
Regulations Development Group, 
Attn: Melissa Musotto [CMS–2257–F], 
Room C4–26–05, 7500 Security 
Boulevard, Baltimore, MD 21244– 
1850; and 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 
20503, Attn: Katherine Astrich, CMS 
Desk Officer, [CMS–2257–F], 
katherine_astrich@omb.eop.gov. Fax 
(202) 395–6974. 

VI. Waiver of the Delay in the Effective 
Date 

The Administrative Procedure Act as 
codified in 5 U.S.C. section 553(d) 
ordinarily requires a 30-day delay in the 
effective date for final rules. In addition, 
the Congressional Review Act, at 5 
U.S.C. section 801(a), requires that 
certain major rules not take effect until 
60 days after publication. Both 
provisions permit the delay in effective 
date to be waived, however, if an agency 
for good cause finds that the delay is 
impracticable, unnecessary, or contrary 
to the public interest, and the agency 
incorporates a statement of the finding 
and its reasons in the rule issued. 5 
U.S.C. 553(d)(3), 808(2). In addition, if 
the rule grants or recognizes an 
exemption or relieves a restriction, the 
agency may waive the delay in effective 
date. 5 U.S.C. 553(d)(1). 

In this rule we have identified 
additional documentary evidence of 
citizenship and identity beyond that 
contained in the interim final rule with 
comment period. Thus, we consider this 
final rule as providing additional relief 
to potential restrictions that may have 
hindered receipt of Medicaid. Also, the 
addition of such documents may allow 
Medicaid eligible citizens lacking 
documents identified in the interim 
final rule to receive Medicaid without 
undue delay or without being denied or 
terminated. Without prompt publication 
of a rule, States will not have immediate 
authority to employ additional 
documentary evidence beyond that 
contained in the interim final 
regulations. Such additional 
documentary evidence will help to 
prevent loss of Medicaid eligibility. 
Because delaying the effective date of 
this regulation could either prevent or 
complicate eligible individuals from 
being able to demonstrate their 
citizenship, we find that good cause 
exists to waive this requirement. The 
attendant delay would be contrary to 
public interest. 

VII. Regulatory Impact Analysis 

A. Overall Impact 
We examined the impact of this rule 

as required by Executive Order 12866 
(September 1993, Regulatory Planning 
and Review), the Regulatory Flexibility 
Act (RFA) (September 19, 1980, Pub. L. 
96–354), section 1102(b) of the Social 
Security Act, the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104–4), and 
Executive Order 13132. 

Executive Order 12866 (as amended 
by Executive Order 13258, which 
merely reassigns responsibility of 
duties) directs agencies to assess all 
costs and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any 1 year). It 
is assumed that Medicaid enrollees who 
are citizens will eventually provide 
proof of that fact, and that the savings 
will come from those who are truly in 
the country illegally. Consequently, we 
estimated that the level of Federal 
savings from this provision will be 
under $80 million, and State savings 
under $60 million, per year over the 
next 5 years. By considering the impact 
on both Federal and State savings, this 
rule surpasses the economic threshold 
and is considered a major rule. The RFA 
requires agencies to analyze options for 
regulatory relief of small entities. For 
purposes of the RFA, small entities 
include small businesses, nonprofit 
organizations, and small governmental 
jurisdictions. Most hospitals and most 
other providers and suppliers are small 
entities, either by nonprofit status or by 
having revenues of $6.5 million to $31.5 
million in any 1 year. Individuals and 
States are not included in the definition 
of a small entity. We did not prepare an 
analysis for the RFA because we 
determined, and the Secretary certifies, 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. We also note 
that section 604 of the RFA applies only 
in cases where an agency promulgates a 
final rule after being required to publish 
a general notice of proposed 
rulemaking. As stated in the interim 
final rule, for this regulation, we found 
good cause to publish the interim final 
rule without prior publication of a 
proposed rule. 

In addition, section 1102(b) of the Act 
required us to prepare a regulatory 
impact analysis if a rule may have a 

significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 604 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 
a Metropolitan Statistical Area and has 
fewer than 100 beds. We did not prepare 
an analysis for section 1102(b) of the 
Act because we have determined, and 
the Secretary certifies, that this rule will 
not have a significant impact on the 
operations of a substantial number of 
small rural hospitals. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates require spending 
in any 1 year of $100 million in 1995 
dollars, updated annually for inflation. 
That threshold level is currently 
approximately $120 million. This rule 
will have no consequential effect on 
State, local, or Tribal governments or on 
the private sector. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
Although each State is responsible for 
establishing its own procedures for 
reviewing the documentation, several 
States have already been reviewing 
these documents. For these States, there 
will be little or no added burden. There 
will also be no additional burden for the 
millions of individuals enrolled in 
Medicare who will be exempt. In 
addition, there will be no additional 
burden for the millions of individuals 
who receive SSI, SSDI, child welfare 
services under Title IV–B, or adoption 
or foster care assistance payments under 
Title IV–E. In the future, when 
additional data matches are available, 
the burden will continue to be 
minimized for other groups of Medicaid 
eligible individuals. 

Finally, with respect to those States 
that elect to review documents through 
the routine eligibility and 
redetermination process, we recognize 
there will be some increased burden on 
eligibility workers. However, the 
Medicaid eligibility and 
redetermination process is ordinarily 
conducted by skilled interviewers who 
are trained and skilled in the review of 
documents related to income and 
identification; therefore, we do not 
anticipate that these added 
requirements will overburden the 
eligibility process. 
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B. Anticipated Effects 

1. Effects on the Medicare and Medicaid 
Programs 

As described in more detail below, we 
estimate that as a result of this 
provision, roughly 50,000 
undocumented aliens will no longer 
receive full Medicaid. Based on this 
estimated decline in enrollment, we 
estimate that the level of Federal savings 
from this provision will be under $80 
million, and State savings under $60 
million, per year over the next 5 years. 

In projecting these savings, we 
assumed that Medicaid enrollees who 
are U.S. citizens by birth or 
naturalization will eventually be able to 
provide proof of citizenship. Since the 
rule does not apply to legal immigrants, 
the impact would come from 
undocumented aliens who are receiving 
Medicaid benefits illegally. 

We developed projections of the total 
undocumented population based on 
estimates by the Pew Research Center 
(about 12 million in 2007, rising to 14 
million by 2011). From limited available 
evidence, we believe that very few of 
these undocumented individuals are 
currently receiving full Medicaid 
benefits. For these estimates we 

assumed participation rates of one 
percent in states that allow self- 
declaration of citizenship and one-half 
percent in states with restricted self- 
declaration. States that do not permit 
self-declaration were not included in 
the savings estimates. We further 
assumed that the new documentation 
requirements would be effective in 
eliminating 75 percent of participating 
undocumented aliens from the full 
benefit Medicaid rolls. (Emergency 
services would, of course, continue to 
be available.) These assumptions result 
in an estimate of roughly 50,000 
undocumented aliens who would no 
longer receive full Medicaid. 

Savings per person were estimated 
using Medicaid per capita expenditure 
projections from the President’s FY 
2008 budget, adjusted to exclude 
exempt groups and emergency services 
that would continue to be available. The 
states’ share of savings was calculated 
using an average federal matching rate 
of 57 percent. These savings are 
subsumed in the President’s FY 2008 
budget. 

C. Alternatives Considered 

Because CMS previously issued 
interim final regulations and not a 

notice of proposed rule making, we 
were not required by law or regulation 
to issue a final regulation. However, in 
light of recent legislation that affected 
this policy and consideration of the 
public comments received in response 
to the interim final, we are changing 
several aspects of the policy as stated in 
the interim final. Therefore, we are 
publishing final regulations to announce 
these changes and have them codified in 
regulation. 

D. Accounting Statement and Table 

As required by OMB Circular A–4 
(available at http:// 
www.whitehouse.gov/omb/circulars/ 
a004/a-4.pdf), in the table below, we 
have prepared an accounting statement 
showing the classification of the 
expenditures associated with the 
provisions of this final rule. Table A 
provides our best estimate of the 
decrease in Medicaid payments as a 
result of the changes presented in this 
proposed rule. Savings are classified as 
transfers to the Federal Government and 
transfers to State Governments. Table B 
demonstrates the annualized savings for 
each the State and Federal government 
based on the discounted 3% and 7% 
rates as required by OMB. 

TABLE A 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 

$ millions 

Federal ......................................................................................................................... 45 50 55 65 70 
State ............................................................................................................................. 40 40 45 45 55 

Total ...................................................................................................................... 85 90 100 110 125 

TABLE B 

Discount— 

Annualized 
Federal 
savings 

($millions/ 
year) 

Annualized 
State 

savings 
($millions/ 

year) 

FY 2007–2011 FY 2007–2011 

0 percent .................................................................................................................................................................. 57.0 45.0 
3 percent .................................................................................................................................................................. 56.6 44.8 
7 percent .................................................................................................................................................................. 56.1 44.5 

E. Conclusion 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 

Comment: Several commenters 
disagreed with CMS’ determination of 
the regulatory impact. The commenters 
stated that several assumptions under 
which the impact was calculated were 
incorrect. The commenters stated that it 

is unlikely that all Medicaid applicants/ 
recipients who are citizens will be able 
to provide proof of citizenship due to 
lack of documentation, extreme physical 
and/or mental illness and lack of 
adequate community support. The 
commenters stated that, accordingly, 
many recipients will leave the system 
and many eligible individuals may 
never apply. Many commenters stated 
that these individuals will seek care in 

other settings such as the emergency 
department, charity care facilities and, 
in the case of American Indian/Alaska 
Natives, Indian Health Service facilities. 
Therefore, according to the commenters, 
the impact may be a significant 
reduction in Medicaid expenditures at 
the expense of other sources of care in 
the community. 

Several commenters requested that 
CMS clarify how it determined its cost 
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estimate for States in a way that yields 
savings. The commenters stated that 
implementing the new regulations will 
create considerable new costs. Several 
States indicated that their analysis of 
this provision resulted in a significant 
increase in costs. Their estimates were 
partly based on hiring new staff to 
process more in-person applications. 
The States expect that most applicants 
will no longer complete phone-in or 
mail-in applications for fear of losing 
documents in the mail. The States also 
stated that they will incur significant 
costs as a result of purchasing 
documents for poor recipients and 
applicants who otherwise could not 
afford to obtain them. 

One commenter stated that CMS 
should revise its regulatory impact 
statement. He stated that CMS has not 
provided any support for its decision to 
waive the Regulatory Flexibility Act 
requirement for an analysis of options to 
protect small entities. The commenter 
stated that it is imperative that the 
impact statements and cost-benefit 
analysis be done before these 
regulations are finalized. 

Response: The regulatory impact 
statement was calculated to estimate 
changes in Medicaid expenditures for 
claims. It did not account for the 
administrative impact on States. 

With respect to administrative costs, 
CMS provides federal match for 
administrative expenditures. We would 
expect States to experience higher 
administrative costs during the first year 
of implementation as they adjust to the 
new requirements. We also expect these 
costs to decrease in later years as 
current recipients meet the 
requirements and only new applicants 
are required to submit documentation. 
Furthermore, the exemption of several 
groups of individuals authorized under 
both the DRA and the TRHCA will 
significantly reduce the number of 
individuals from whom States must 
collect documentation. Administrative 
costs may be further reduced by the 
States’ ability to cross-verify with the 
SAVE database, to which they already 
have access. Data matches with the 
State’s vital statistics agency could 
further reduce administrative costs. 

With respect to the commenter who 
stated that the savings to the Medicaid 
program will be significantly greater 
than those calculated based on many 
individuals either being unable to meet 
the requirements or being deterred from 
applying at all, we disagree. Nearly all 
States have implemented these 
requirements. While we heard some 
initial concerns about the impact of this 
provision on enrollment numbers, we 
expect this trend to reverse as States, 

recipients and applicants become more 
familiar with the requirements. 

In response to the commenter who 
believes that we must conduct an 
analysis of options to protect small 
entities, we note that State agencies are 
not considered small entities. The 
commenter did not identify other 
entities he believed should be taken into 
account. As stated above, we also note 
that section 604 of the RFA applies in 
cases where the Administrative 
Procedure Act requires a general notice 
of proposed rulemaking. 

List of Subjects 

42 CFR Part 435 

Aid to Families with Dependent 
Children, Grant programs-health, 
Medicaid, Reporting and recordkeeping 
requirements, Supplemental Security 
Income (SSI), Wages. 

42 CFR Part 436 

Aid to Families with Dependent 
Children, Grant programs-health, Guam, 
Medicaid, Puerto Rico, Virgin Islands. 

42 CFR Part 440 

Grant programs-health, Medicaid. 

42 CFR Part 441 

Aged, Family planning, Grant 
programs-health, Infants and children, 
Medicaid, Penalties, Reporting and 
recordkeeping requirement. 

42 CFR Part 457 

Administrative practice and 
procedure, Grant programs-health, 
Health insurance, Reporting and 
recordkeeping requirements. 

42 CFR Part 483 

Grant programs-health, Health 
facilities, Health professions, Health 
records, Medicaid, Medicare, Nursing 
homes, Nutrition, Reporting and 
recordkeeping requirements, Safety. 

� Accordingly, the interim final rule 
amending 42 CFR parts 435, 436, 440, 
441, 457, and 483, which was published 
July 12, 2006 at 71 FR 39214, is adopted 
as final with the following changes: 

PART 435—ELIGIBILITY IN THE 
STATES, DISTRICT OF COLUMBIA, 
THE NORTHERN MARIANA ISLANDS, 
AND AMERICAN SAMOA 

� 1. The authority citation for part 435 
continues to read as follows: 

Authority: Section 1102 of the Social 
Security Act (42 U.S.C. 1302). 

� 2. Section 435.117 is revised to read 
as follows: 

§ 435.117 Newborn children. 

(a) The agency must provide Medicaid 
eligibility to a child born to a woman 
who has applied for, has been 
determined eligible and is receiving 
Medicaid on the date of the child’s 
birth. The child is deemed to have 
applied and been found eligible for 
Medicaid on the date of birth and 
remains eligible for one year so long as 
the woman remains (or would remain if 
pregnant) eligible and the child is a 
member of the woman’s household. 
This provision applies in instances 
where the labor and delivery services 
were furnished prior to the date of 
application and covered by Medicaid 
based on retroactive eligibility. 

(b) The agency must provide 
Medicaid eligibility in the same manner 
described in paragraph (a) of this 
section to a child born to an otherwise- 
eligible qualified alien woman subject to 
the 5-year bar so long as the woman has 
filed a complete Medicaid application, 
including but not limited to meeting 
residency, income and resource 
requirements, has been determined 
eligible, is receiving Medicaid on the 
date of the child’s birth, and remains (or 
would remain if pregnant) Medicaid 
eligible. All standard Medicaid 
application procedures apply, including 
timely determination of eligibility and 
adequate notice of the agency’s decision 
concerning eligibility. A 5-year bar 
qualified alien receiving emergency 
medical services only under § 435.139 is 
considered to be Medicaid-eligible and 
receiving Medicaid for purposes of this 
provision. With respect to whether the 
mother remains (or would remain if 
pregnant) eligible for Medicaid after the 
birth of the child, the State must 
determine whether a 5-year bar 
qualified alien would remain eligible for 
emergency services under § 435.139. In 
determining whether the woman would 
remain eligible for these services, the 
State must consider whether the woman 
would remain eligible if pregnant. This 
provision applies in instances where the 
labor and delivery services were 
furnished prior to the date of 
application and covered by Medicaid 
based on retroactive eligibility. 

(c) The agency must provide Medicaid 
eligibility in the same manner described 
in paragraph (a) of this section to a child 
born to an otherwise-eligible non- 
qualified alien woman so long as the 
woman has filed a complete Medicaid 
application (other than providing a 
social security number or demonstrating 
immigration status), including but not 
limited to meeting residency, income 
and resource requirements, has been 
determined eligible, is receiving 
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Medicaid on the date of the child’s 
birth, and remains (or would remain if 
pregnant) Medicaid eligible. All 
standard Medicaid application 
procedures apply, including timely 
determination of eligibility and 
adequate notice of the agency’s decision 
concerning eligibility. A non-qualified 
alien receiving emergency medical 
services only under § 435.139 is 
considered to be Medicaid-eligible and 
receiving Medicaid for purposes of this 
provision. With respect to whether the 
mother remains (or would remain if 
pregnant) eligible for Medicaid after the 
birth of the child, the State must 
determine whether a non-qualified alien 
would remain eligible for emergency 
services under § 435.139. In determining 
whether the woman would remain 
eligible for these services, the State must 
consider whether the woman would 
remain eligible if pregnant. This 
provision applies in instances where the 
labor and delivery services were 
furnished prior to the date of 
application and covered by Medicaid 
based on retroactive eligibility. 

(d) A redetermination of eligibility 
must be completed on behalf of the 
children described in this provision in 
accordance with the procedures at 
§ 435.916. At that time, the State must 
collect documentary evidence of 
citizenship and identity as required 
under § 435.406. 

� 3. Section 435.406 is amended by — 
� A. Revising paragraph (a)(1)(iii). 
� B. Adding paragraph (a)(1)(v). 
� C. Revising paragraph (a)(2). 
� D. Revising paragraph (b). 

The revisions and addition read as 
follows: 

§ 435.406 Citizenship and alienage. 
(a) * * * 
(1) * * * 
(iii) An individual for purposes of the 

declaration and citizenship 
documentation requirements discussed 
in paragraphs (a)(1)(i) and (a)(1)(ii) of 
this section includes both applicants 
and recipients under a section 1115 
demonstration (including a family 
planning demonstration project) for 
which a State receives Federal financial 
participation in their expenditures, as 
though the expenditures were for 
medical assistance. 
* * * * * 

(v) The following groups of 
individuals are exempt from the 
requirements in paragraph (a)(1)(ii) of 
this section: 

(A) Individuals receiving SSI benefits 
under title XVI of the Act. 

(B) Individuals entitled to or enrolled 
in any part of Medicare. 

(C) Individuals receiving disability 
insurance benefits under section 223 of 
the Act or monthly benefits under 
section 202 of the Act, based on the 
individual’s disability (as defined in 
section 223(d) of the Act). 

(D) Individuals who are in foster care 
and who are assisted under Title IV-B of 
the Act, and individuals who are 
recipients of foster care maintenance or 
adoption assistance payments under 
Title IV–E of the Act. 

(2)(i) Except as specified in 8 U.S.C. 
1612(b)(1) (permitting States an option 
with respect to coverage of certain 
qualified aliens), qualified aliens as 
described in section 431 of the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996 (8 U.S.C. 
1641) (including qualified aliens subject 
to the 5-year bar) who have provided 
satisfactory documentary evidence of 
Qualified Alien status, which status has 
been verified with the Department of 
Homeland Security (DHS) under a 
declaration required by section 1137(d) 
of the Act that the applicant or recipient 
is an alien in a satisfactory immigration 
status. 

(ii) The eligibility of qualified aliens 
who are subject to the 5-year bar in 8 
U.S.C. 1613 is limited to the benefits 
described in paragraph (b) of this 
section. 

(b) The agency must provide payment 
for the services described in § 440.255(c) 
of this chapter to residents of the State 
who otherwise meet the eligibility 
requirements of the State plan (except 
for receipt of AFDC, SSI, or State 
Supplementary payments) who are 
qualified aliens subject to the 5-year bar 
or who are non-qualified aliens who 
meet all Medicaid eligibility criteria, 
except non-qualified aliens need not 
present a social security number or 
document immigration status. 
� 4. Section 435.407 is amended by: 
� A. Adding introductory text to the 
section. 
� B. Removing the ‘‘;’’ and ‘‘or’’ at the 
end of paragraph (a)(4) and adding a 
period in its place. 
� C. Removing paragraph (a)(5). 
� D. Revising paragraph (b)(1). 
� E. Revising paragraph (b)(5). 
� F. Adding paragraphs (b)(11) and 
(b)(12). 
� G. Revising paragraph (c). 
� H. Revising paragraph (d) 
introductory text. 
� I. Revising paragraph (d)(2). 
� J. Revising paragraph (d)(3). 
� K. Revising paragraph (d)(4). 
� L. Revising paragraph (d)(5)(vi). 
� M. Revising paragraph (e)(1). 
� N. Removing paragraphs (e)(2) 
through (e)(9). 

� O. Redesignating paragraph (e)(10) as 
paragraph (e)(2). 
� P. Adding a new paragraph (e)(3). 
� Q. Revising paragraph (f). 
� R. Redesignating paragraphs (g), (h), 
(i), and (j) as paragraphs (h), (i), (j), and 
(k). 
� S. Adding a new paragraph (g). 
� T. Revising newly redesignated 
paragraph (i). 

The revisions and additions read as 
follows: 

§ 435.407 Types of acceptable 
documentary evidence of citizenship. 

For purposes of this section, the term 
‘‘citizenship’’ includes status as a 
‘‘national of the United States’’ as 
defined by section 101(a)(22) of the 
Immigration and Nationality Act (8 
U.S.C. 1101(a)(22)) to include both 
citizens of the United States and non- 
citizen nationals of the United States. 
* * * * * 

(b) * * * 
(1) A U.S. public birth certificate 

showing birth in one of the 50 States, 
the District of Columbia, Puerto Rico (if 
born on or after January 13, 1941), Guam 
(on or after April 10, 1899), the Virgin 
Islands of the U.S. (on or after January 
17, 1917), American Samoa, Swain’s 
Island, or the Northern Mariana Islands 
(after November 4, 1986 (NMI local 
time)). A State, at its option, may use a 
cross match with a State vital statistics 
agency to document a birth record. The 
birth record document may be issued by 
the State, Commonwealth, Territory, or 
local jurisdiction. It must have been 
recorded before the person was 5 years 
of age. A delayed birth record document 
that is recorded at or after 5 years of age 
is considered fourth level evidence of 
citizenship. (Note: If the document 
shows the individual was born in Puerto 
Rico, the Virgin Islands of the U.S., or 
the Northern Mariana Islands before 
these areas became part of the U.S., the 
individual may be a collectively 
naturalized citizen. Collective 
naturalization occurred on certain dates 
listed for each of the territories.) The 
following will establish U.S. citizenship 
for collectively naturalized individuals: 

(i) Puerto Rico: 
(A) Evidence of birth in Puerto Rico 

on or after April 11, 1899 and the 
applicant’s statement that he or she was 
residing in the U.S., a U.S. possession, 
or Puerto Rico on January 13, 1941; or 

(B) Evidence that the applicant was a 
Puerto Rican citizen and the applicant’s 
statement that he or she was residing in 
Puerto Rico on March 1, 1917 and that 
he or she did not take an oath of 
allegiance to Spain. 

(ii) U.S. Virgin Islands: 
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(A) Evidence of birth in the U.S. 
Virgin Islands, and the applicant’s 
statement of residence in the U.S., a 
U.S. possession, or the U.S. Virgin 
Islands on February 25, 1927; or 

(B) The applicant’s statement 
indicating residence in the U.S. Virgin 
Islands as a Danish citizen on January 
17, 1917 and residence in the U.S., a 
U.S. possession, or the U.S. Virgin 
Islands on February 25, 1927, and that 
he or she did not make a declaration to 
maintain Danish citizenship; or 

(C) Evidence of birth in the U.S. 
Virgin Islands and the applicant’s 
statement indicating residence in the 
U.S., a U.S. possession or Territory, or 
the Canal Zone on June 28, 1932. 

(iii) Northern Mariana Islands (NMI) 
(formerly part of the Trust Territory of 
the Pacific Islands (TTPI)): 

(A) Evidence of birth in the NMI, 
TTPI citizenship and residence in the 
NMI, the U.S., or a U.S. Territory or 
possession on November 3, 1986 NMI 
local time) and the applicant’s statement 
that he or she did not owe allegiance to 
a foreign State on November 4, 1986 
(NMI local time); or 

(B) Evidence of TTPI citizenship, 
continuous residence in the NMI since 
before November 3, 1981 (NMI local 
time), voter registration before January 
1, 1975 and the applicant’s statement 
that he or she did not owe allegiance to 
a foreign State on November 4, 1986 
(NMI local time); or 

(C) Evidence of continuous domicile 
in the NMI since before January 1, 1974 
and the applicant’s statement that he or 
she did not owe allegiance to a foreign 
State on November 4, 1986 (NMI local 
time). 

(D) Note: If a person entered the NMI 
as a nonimmigrant and lived in the NMI 
since January 1, 1974, this does not 
constitute continuous domicile and the 
individual is not a U.S. citizen. 
* * * * * 

(5) A U.S. Citizen I.D. card. (This form 
was issued until the 1980s by INS. 
Although no longer issued, holders of 
this document may still use it consistent 
with the provisions of section 1903(x) of 
the Act.) INS issued the I–179 from 1960 
until 1973. It revised the form and 
renumbered it as Form I–197. INS 
issued the I–197 from 1973 until April 
7, 1983. INS issued Form I–179 and 
I–197 to naturalized U.S. citizens living 
near the Canadian or Mexican border 
who needed it for frequent border 
crossings. Although neither form is 
currently issued, either form that was 
previously issued is still valid. 
* * * * * 

(11) A data verification with the 
Systematic Alien Verification for 

Entitlements (SAVE) Program for 
naturalized citizens. A State may 
conduct a verification with SAVE to 
determine if an individual is a 
naturalized citizen, provided that such 
verification is conducted consistent 
with the terms of a Memorandum of 
Understanding or other agreement with 
the Department of Homeland Security 
(DHS) authorizing verification of claims 
to U.S. citizenship through SAVE, 
including but not limited to provision of 
the individual’s alien registration 
number if required by DHS. 

(12) Child Citizenship Act. Adopted 
or biological children born outside the 
United States may establish citizenship 
obtained automatically under section 
320 of the Immigration and Nationality 
Act (8 U.S.C. 1431), as amended by the 
Child Citizenship Act of 2000 (Pub. L. 
106–395, enacted on October 30, 2000). 
The State must obtain documentary 
evidence that verifies that at any time 
on or after February 27, 2001, the 
following conditions have been met: 

(i) At least one parent of the child is 
a United States citizen by either birth or 
naturalization (as verified under the 
requirements of this Part); 

(ii) The child is under the age of 18; 
(iii) The child is residing in the 

United States in the legal and physical 
custody of the U.S. citizen parent; 

(iv) The child was admitted to the 
United States for lawful permanent 
residence (as verified under the 
requirements of 8 U.S.C. 1641 
pertaining to verification of qualified 
alien status); and 

(v) If adopted, the child satisfies the 
requirements of section 101(b)(1) of the 
Immigration and Nationality Act (8 
U.S.C. 1101(b)(1) pertaining to 
international adoptions (admission for 
lawful permanent residence as IR–3 
(child adopted outside the United 
States)), or as IR–4 (child coming to the 
United States to be adopted) with final 
adoption having subsequently 
occurred). 

(c) Third level evidence of citizenship. 
Third level evidence of U.S. citizenship 
is documentary evidence of satisfactory 
reliability that is used when both 
primary and secondary evidence is 
unavailable. Third level evidence may 
be used only when the applicant or 
recipient alleges being born in the U.S. 
A second document from paragraph (e) 
of this section to establish identity must 
also be presented: 

(1) Extract of a hospital record on 
hospital letterhead established at the 
time of the person’s birth that was 
created 5 years before the initial 
application date and that indicates a 
U.S. place of birth. (For children under 
16 the document must have been 

created near the time of birth or 5 years 
before the date of application.) Do not 
accept a souvenir ‘‘birth certificate’’ 
issued by the hospital. 

(2) Life, health, or other insurance 
record showing a U.S. place of birth that 
was created at least 5 years before the 
initial application date that indicates a 
U.S. place of birth. (For children under 
16 the document must have been 
created near the time of birth or 5 years 
before the date of application.) Life or 
health insurance records may show 
biographical information for the person 
including place of birth; the record can 
be used to establish U.S. citizenship 
when it shows a U.S. place of birth. 

(3) Religious record recorded in the 
U.S. within 3 months of birth showing 
the birth occurred in the U.S. and 
showing either the date of the birth or 
the individual’s age at the time the 
record was made. The record must be an 
official record recorded with the 
religious organization. CAUTION: In 
questionable cases (for example, where 
the child’s religious record was 
recorded near a U.S. international 
border and the child may have been 
born outside the U.S.), the State must 
verify the religious record and/or 
document that the mother was in the 
U.S. at the time of birth. 

(4) Early school record showing a U.S. 
place of birth. The school record must 
show the name of the child, the date of 
admission to the school, the date of 
birth, a U.S. place of birth, and the 
name(s) and place(s) of birth of the 
applicant’s parents. 

(d) Fourth level evidence of 
citizenship. Fourth level evidence of 
citizenship is documentary evidence of 
the lowest reliability. Fourth level 
evidence should only be used in the 
rarest of circumstances. This level of 
evidence is used only when primary, 
secondary and third level evidence is 
unavailable. With the exception of the 
affidavit process described in paragraph 
(d)(5) of this section, the applicant may 
only use fourth level evidence of 
citizenship if alleging a U.S. place of 
birth. In addition, a second document 
establishing identity must be presented 
as described in paragraph (e) of this 
section. 
* * * * * 

(2) One of the following documents 
that show a U.S. place of birth and was 
created at least 5 years before the 
application for Medicaid. (For children 
under 16 the document must have been 
created near the time of birth or 5 years 
before the date of application.) This 
document must be one of the following 
and show a U.S. place of birth: 

(i) Seneca Indian tribal census. 
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(ii) Bureau of Indian Affairs tribal 
census records of the Navajo Indians. 

(iii) U.S. State Vital Statistics official 
notification of birth registration. 

(iv) A delayed U.S. public birth record 
that is recorded more than 5 years after 
the person’s birth. 

(v) Statement signed by the physician 
or midwife who was in attendance at 
the time of birth. 

(vi) The Roll of Alaska Natives 
maintained by the Bureau of Indian 
Affairs. 

(3) Institutional admission papers 
from a nursing facility, skilled care 
facility or other institution created at 
least 5 years before the initial 
application date that indicates a U.S. 
place of birth. Admission papers 
generally show biographical information 
for the person including place of birth; 
the record can be used to establish U.S. 
citizenship when it shows a U.S. place 
of birth. 

(4) Medical (clinic, doctor, or 
hospital) record created at least 5 years 
before the initial application date that 
indicates a U.S. place of birth. (For 
children under 16 the document must 
have been created near the time of birth 
or 5 years before the date of 
application.) 

Medical records generally show 
biographical information for the person 
including place of birth; the record can 
be used to establish U.S. citizenship 
when it shows a U.S. place of birth. 
(Note:An immunization record is not 
considered a medical record for 
purposes of establishing U.S. 
citizenship.) 
* * * * * 

(5) * * * 
(vi) The affidavits must be signed 

under penalty of perjury and need not 
be notarized. 

(e) * * * 
(1) Identity documents described in 8 

CFR 274a.2(b)(1)(v)(B)(1). 
(i) Driver’s license issued by State or 

Territory either with a photograph of the 
individual or other identifying 
information of the individual such as 
name, age, sex, race, height, weight or 
eye color. 

(ii) School identification card with a 
photograph of the individual. 

(iii) U.S. military card or draft record. 
(iv) Identification card issued by the 

Federal, State, or local government with 
the same information included on 
drivers’ licenses. 

(v) Military dependent’s identification 
card. 

(vi) Certificate of Degree of Indian 
Blood, or other American Indian/Alaska 
Native Tribal document with a 
photograph or other personal 

identifying information relating to the 
individual. Acceptable if the document 
carries a photograph of the applicant or 
recipient, or has other personal 
identifying information relating to the 
individual such as age, weight, height, 
race, sex, and eye color. 

(vii) U.S. Coast Guard Merchant 
Mariner card. 

Note to paragraph (e)(1): Exception: Do not 
accept a voter’s registration card or Canadian 
driver’s license as listed in 8 CFR 
274a.2(b)(1)(v)(B)(1). CMS does not view 
these as reliable for identity. 

* * * * * 
(3) At State option, a State may accept 

three or more documents that together 
reasonably corroborate the identity of an 
individual provided such documents 
have not been used to establish the 
individual’s citizenship and the 
individual submitted second or third 
tier evidence of citizenship. The State 
must first ensure that no other evidence 
of identity is available to the individual 
prior to accepting such documents. 
Such documents must at a minimum 
contain the individual’s name, plus any 
additional information establishing the 
individual’s identity. All documents 
used must contain consistent 
identifying information. These 
documents include employer 
identification cards, high school and 
college diplomas from accredited 
institutions (including general 
education and high school equivalency 
diplomas), marriage certificates, divorce 
decrees and property deeds/titles. 

(f) Special identity rules for children. 
For children under 16, a clinic, doctor, 
hospital or school record may be 
accepted for purposes of establishing 
identity. School records may include 
nursery or daycare records and report 
cards. If the State accepts such records, 
it must verify them with the issuing 
school. If none of the above documents 
in the preceding groups are available, an 
affidavit may be used. An affidavit is 
only acceptable if it is signed under 
penalty of perjury by a parent, guardian 
or caretaker relative (as defined in the 
regulations at 45 CFR 233.90(c)(v)) 
stating the date and place of the birth of 
the child and cannot be used if an 
affidavit for citizenship was provided. 
The affidavit is not required to be 
notarized. A State may accept an 
identity affidavit on behalf of a child 
under the age of 18 in instances when 
school ID cards and drivers’ licenses are 
not available to the individual in that 
area until that age. 

(g) Special identity rules for disabled 
individuals in institutional care 
facilities. A State may accept an identity 
affidavit signed under penalty of perjury 

by a residential care facility director or 
administrator on behalf of an 
institutionalized individual in the 
facility. States should first pursue all 
other means of verifying identity prior 
to accepting an affidavit. The affidavit is 
not required to be notarized. 
* * * * * 

(i) Documentary evidence. (1) All 
documents must be either originals or 
copies certified by the issuing agency. 
Uncertified copies, including notarized 
copies, shall not be accepted. 

(2) States must maintain copies of 
citizenship and identification 
documents in the case record or 
electronic data base and make these 
copies available for compliance audits. 

(3) States may permit applicants and 
recipients to submit such documentary 
evidence without appearing in person at 
a Medicaid office. States may accept 
original documents in person, by mail, 
or by a guardian or authorized 
representative. 

(4) If documents are determined to be 
inconsistent with pre-existing 
information, are counterfeit, or altered, 
States should investigate for potential 
fraud and abuse, including but not 
limited to, referral to the appropriate 
State and Federal law enforcement 
agencies. 

(5) Presentation of documentary 
evidence of citizenship is a one time 
activity; once a person’s citizenship is 
documented and recorded in a State 
database subsequent changes in 
eligibility should not require repeating 
the documentation of citizenship unless 
later evidence raises a question of the 
person’s citizenship. The State need 
only check its databases to verify that 
the individual already established 
citizenship. 

(6) CMS requires that as a check 
against fraud, using currently available 
automated capabilities, States will 
conduct a match of the applicant’s name 
against the corresponding Social 
Security number that was provided. In 
addition, in cooperation with other 
agencies of the Federal government, 
CMS encourages States to use 
automated capabilities to verify 
citizenship and identity of Medicaid 
applicants. Automated capabilities may 
fall within the computer matching 
provisions of the Privacy Act of 1974, 
and CMS will explore any 
implementation issues that may arise 
with respect to those requirements. 
When these capabilities become 
available, States will be required to 
match files for individuals who used 
third or fourth tier documents to verify 
citizenship and documents to verify 
identity, and CMS will make available 
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to States necessary information in this 
regard. States must ensure that all case 
records within this category will be so 
identified and made available to 
conduct these automated matches. CMS 
may also require States to match files for 
individuals who used first or second 
level documents to verify citizenship as 
well. CMS may provide further 
guidance to States with respect to 
actions required in a case of a negative 
match. 
* * * * * 
� 5. Section 435.1008 is revised to read 
as follows: 

§ 435.1008 FFP in expenditures for 
medical assistance for individuals who 
have declared United States citizenship or 
nationality under section 1137(d) of the Act 
and with respect to whom the State has not 
documented citizenship and identity. 

Except for individuals described in 
§ 435.406(a)(1)(v), FFP will not be 
available to a State with respect to 
expenditures for medical assistance 
furnished to individuals unless the State 
has obtained satisfactory documentary 
evidence of citizenship or national 
status, as described in § 435.407 that 
complies with the requirements of 
section 1903(x) of the Act. 

PART 436—ELIGIBILITY PART 436— 
ELIGIBILITY IN GUAM, PUERTO RICO, 
AND THE VIRGIN ISLANDS 

� 6. The authority citation for part 436 
continues to read as follows: 

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302). 

� 7. Section 436.124 is revised to read 
as follows: 

§ 436.124 Newborn children. 
(a) The agency must provide Medicaid 

eligibility to a child born to a woman 
who has applied for, has been 
determined eligible and is receiving 
Medicaid on the date of the child’s 
birth. The child is deemed to have 
applied and been found eligible for 
Medicaid on the date of birth and 
remains eligible for one year so long as 
the woman remains (or would remain if 
pregnant) eligible and the child is a 
member of the woman’s household. 
This provision applies in instances 
where the labor and delivery services 
were furnished prior to the date of 
application and covered by Medicaid 
based on retroactive eligibility. 

(b) The agency must provide 
Medicaid eligibility in the same manner 
described in paragraph (a) of this 
section to a child born to an otherwise- 
eligible qualified alien woman subject to 
the 5-year bar so long as the woman has 
filed a complete Medicaid application, 

including but not limited to meeting 
residency, income and resource 
requirements, has been determined 
eligible, is receiving Medicaid on the 
date of the child’s birth, and remains (or 
would remain if pregnant) Medicaid 
eligible. All standard Medicaid 
application procedures apply, including 
timely determination of eligibility and 
adequate notice of the agency’s decision 
concerning eligibility. A 5-year bar 
qualified alien receiving emergency 
medical services only under § 435.139 
of this chapter is considered to be 
Medicaid-eligible and receiving 
Medicaid for purposes of this provision. 
With respect to whether the mother 
remains (or would remain if pregnant) 
eligible for Medicaid after the birth of 
the child, the State must determine 
whether a 5-year bar qualified alien 
would remain eligible for emergency 
services under § 435.139 of this chapter. 
In determining whether the woman 
would remain eligible for these services, 
the State must consider whether the 
woman would remain eligible if 
pregnant. This provision applies in 
instances where the labor and delivery 
services were furnished prior to the date 
of application and covered by Medicaid 
based on retroactive eligibility. 

(c) The agency must provide Medicaid 
eligibility in the same manner described 
in paragraph (a) of this section to a child 
born to an otherwise-eligible non- 
qualified alien woman so long as the 
woman has filed a complete Medicaid 
application (other than providing a 
social security number or demonstrating 
immigration status), including but not 
limited to meeting residency, income 
and resource requirements, has been 
determined eligible, is receiving 
Medicaid on the date of the child’s 
birth, and remains (or would remain if 
pregnant) Medicaid eligible. All 
standard Medicaid application 
procedures apply, including timely 
determination of eligibility and 
adequate notice of the agency’s decision 
concerning eligibility. A non-qualified 
alien receiving emergency medical 
services only under § 435.139 of this 
chapter is considered to be Medicaid- 
eligible and receiving Medicaid for 
purposes of this provision. With respect 
to whether the mother remains (or 
would remain if pregnant) eligible for 
Medicaid after the birth of the child, the 
State must determine whether a non- 
qualified alien would remain eligible for 
emergency services under § 435.139 of 
this chapter. In determining whether the 
woman would remain eligible for these 
services, the State must consider 
whether the woman would remain 
eligible if pregnant. This provision 

applies in instances where the labor and 
delivery services were furnished prior to 
the date of application and covered by 
Medicaid based on retroactive 
eligibility. 

(d) A redetermination of eligibility 
must be completed on behalf of the 
children described in this provision in 
accordance with the procedures at 
§ 435.916. At that time, the State must 
collect documentary evidence of 
citizenship and identity as required 
under § 436.406. 
� 7a. Section § 436.406 is amended by: 
� A. Revising paragraph (a)(1)(iii). 
� B. Adding paragraph (a)(1)(v). 
� C. Revising paragraph (a)(2). 
� D. Revising paragraph (b). 

The revisions and addition read as 
follows: 

§ 436.406 Citizenship and alienage. 

(a) * * * 
(1) * * * 
(iii) An individual for purposes of the 

declaration and citizenship 
documentation requirements discussed 
in paragraphs (a)(1)(i) and (a)(1)(ii) of 
this section includes both applicants 
and recipients under a section 1115 
demonstration (including a family 
planning demonstration project) for 
which a State receives Federal financial 
participation in their expenditures, as 
though the expenditures were for 
medical assistance. 
* * * * * 

(v) The following groups of 
individuals are exempt from the 
requirements in paragraph (a)(1)(ii) of 
this section: 

(A) Individuals receiving SSI benefits 
under title XVI of the Act; 

(B) Individuals entitled to or enrolled 
in any part of Medicare; 

(C) Individuals receiving disability 
insurance benefits under section 223 of 
the Act or monthly benefits under 
section 202 of the Act, based on the 
individual’s disability (as defined in 
section 223(d) of the Act); and 

(D) Individuals who are in foster care 
and who are assisted under Title IV–B 
of the Act, and individuals who are 
recipients of foster care maintenance or 
adoption assistance payments under 
Title IV-E of the Act. 

(2)(i) Except as specified in 8 U.S.C. 
1612(b)(1) (permitting States an option 
with respect to coverage of certain 
qualified aliens), qualified aliens as 
described in section 431 of the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996 (8 U.S.C. 
1641) (including qualified aliens subject 
to the 5-year bar) who have provided 
satisfactory documentary evidence of 
Qualified Alien status, which status has 
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been verified with the Department of 
Homeland Security (DHS) under a 
declaration required by section 1137(d) 
of the Act that the applicant or recipient 
is an alien in a satisfactory immigration 
status. 

(ii) The eligibility of qualified aliens 
who are subject to the 5-year bar in 8 
U.S.C. 1613 is limited to the benefits 
described in paragraph (b) of this 
section. 

(b) The agency must provide payment 
for the services described in § 440.255(c) 
of this chapter to residents of the State 
who otherwise meet the eligibility 
requirements of the State plan (except 
for receipt of AFDC, SSI, or State 
Supplementary payments) who are 
qualified aliens subject to the 5-year bar 
or who are non-qualified aliens who 
meet all Medicaid eligibility criteria, 
except non-qualified aliens need not 
present a social security number or 
document immigration status. 
� 8. Section § 436.407 is amended by: 
� A. Adding introductory text to the 
section. 
� B. Revising paragraph (a)(4). 
� C. Revising paragraph (b)(1). 
� D. Revising paragraph (b)(5). 
� E. Adding paragraphs (b)(11) and 
(b)(12). 
� F. Revising paragraph (c). 
� G. Revising paragraph (d) introductory 
text. 
� H. Revising paragraph (d)(2). 
� I. Revising paragraph (d)(3). 
� J. Revising paragraph (d)(4). 
� K. Revising paragraph (d)(5)(vi). 
� L. Revising paragraph (e)(1). 
� M. Removing paragraphs (e)(2) 
through (e)(9). 
� N. Redesignating paragraph (e)(10) as 
paragraph (e)(2). 
� O. Adding a new paragraph (e)(3). 
� P. Revising paragraph (f). 
� Q. Redesignating paragraphs (g), (h), 
(i) and (j) as paragraphs (h), (i), (j) and 
(k). 
� R. Revising newly redesignated 
paragraph (i). 
� S. Adding a new paragraph (g). 

The revisions and additions read as 
follows: 

§ 436.407 Types of acceptable 
documentary evidence of citizenship. 

For purposes of this section, the term 
‘‘citizenship’’ includes status as a 
‘‘national of the United States’’ as 
defined by section 101(a)(22) of the 
Immigration and Nationality Act (8 
U.S.C. § 1101(a)(22)) to include both 
citizens of the United States and non- 
citizen nationals of the United States. 
* * * * * 

(a) * * * 
(4) A valid State-issued driver’s 

license, but only if the State issuing the 

license requires proof of U.S. 
citizenship before issuance of such 
license or obtains a social security 
number from the applicant and verifies 
before certification that such number is 
valid and assigned to the applicant who 
is a citizen. (This provision is not 
effective until such time as a State 
makes providing evidence of citizenship 
a condition of issuing a driver’s license 
and evidence that the license holder is 
a citizen is included on the license or 
in a system of records available to the 
Medicaid agency. States must ensure 
that the process complies with this 
statutory provision in section 6036 of 
the Deficit Reduction Act of 2005. CMS 
will monitor compliance of States 
implementing this provision.) 

(b) * * * 
(1) A U.S. public birth certificate 

showing birth in one of the 50 States, 
the District of Columbia, Puerto Rico (if 
born on or after January 13, 1941), Guam 
(on or after April 10, 1899), the Virgin 
Islands of the U.S.(on or after January 
17, 1917), American Samoa, Swain’s 
Island, or the Northern Mariana Islands 
(after November 4, 1986 (NMI local 
time)). A State, at its option, may use a 
cross match with a State vital statistics 
agency to document a birth record. The 
birth record document may be issued by 
the State, Commonwealth, Territory, or 
local jurisdiction. It must have been 
recorded before the person was 5 years 
of age. A delayed birth record document 
that is recorded at or after 5 years of age 
is considered fourth level evidence of 
citizenship. (Note: If the document 
shows the individual was born in Puerto 
Rico, the Virgin Islands of the U.S., or 
the Northern Mariana Islands before 
these areas became part of the U.S., the 
individual may be a collectively 
naturalized citizen. Collective 
naturalization occurred on certain dates 
listed for each of the territories.) The 
following will establish U.S. citizenship 
for collectively naturalized individuals: 

(i) Puerto Rico: 
(A) Evidence of birth in Puerto Rico 

on or after April 11, 1899 and the 
applicant’s statement that he or she was 
residing in the U.S., a U.S. possession, 
or Puerto Rico on January 13, 1941; or 

(B) Evidence that the applicant was a 
Puerto Rican citizen and the applicant’s 
statement that he or she was residing in 
Puerto Rico on March 1, 1917 and that 
he or she did not take an oath of 
allegiance to Spain. 

(ii) U.S. Virgin Islands: 
(A) Evidence of birth in the U.S. 

Virgin Islands, and the applicant’s 
statement of residence in the U.S., a 
U.S. possession, or the U.S. Virgin 
Islands on February 25, 1927; or 

(B) The applicant’s statement 
indicating residence in the U.S. Virgin 
Islands as a Danish citizen on January 
17, 1917 and residence in the U.S., a 
U.S. possession, or the U.S. Virgin 
Islands on February 25, 1927, and that 
he or she did not make a declaration to 
maintain Danish citizenship; or 

(C) Evidence of birth in the U.S. 
Virgin Islands and the applicant’s 
statement indicating residence in the 
U.S., a U.S. possession, or Territory or 
the Canal Zone on June 28, 1932. 

(iii) Northern Mariana Islands (NMI) 
(formerly part of the Trust Territory of 
the Pacific Islands (TTPI)): 

(A) Evidence of birth in the NMI, 
TTPI citizenship and residence in the 
NMI, the U.S., or a U.S. Territory or 
possession on November 3, 1986 (NMI 
local time) and the applicant’s statement 
that he or she did not owe allegiance to 
a foreign State on November 4, 1986 
(NMI local time); or 

(B) Evidence of TTPI citizenship, 
continuous residence in the NMI since 
before November 3, 1981 (NMI local 
time), voter registration before January 
1, 1975 and the applicant’s statement 
that he or she did not owe allegiance to 
a foreign State on November 4, 1986 
(NMI local time); or 

(C) Evidence of continuous domicile 
in the NMI since before January 1, 1974 
and the applicant’s statement that he or 
she did not owe allegiance to a foreign 
State on November 4, 1986 (NMI local 
time). 

(D) Note: If a person entered the NMI 
as a nonimmigrant and lived in the NMI 
since January 1, 1974, this does not 
constitute continuous domicile and the 
individual is not a U.S. citizen. 
* * * * * 

(5) A U.S. Citizen I.D. card. (This form 
was issued until the 1980s by INS. 
Although no longer issued, holders of 
this document may still use it consistent 
with the provisions of section 1903(x) of 
the Act.) INS issued the I–179 from 1960 
until 1973. It revised the form and 
renumbered it as Form I–197. INS 
issued the I–197 from 1973 until April 
7, 1983. INS issued Form I–179 and I– 
197 to naturalized U.S. citizens living 
near the Canadian or Mexican border 
who needed it for frequent border 
crossings. Although neither form is 
currently issued, either form that was 
previously issued is still valid. 
* * * * * 

(11) A data verification with the 
Systematic Alien Verification for 
Entitlements (SAVE) Program for 
naturalized citizens. A State may 
conduct a verification with SAVE to 
determine if an individual is a 
naturalized citizen, provided that such 
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verification is conducted consistent 
with the terms of a Memorandum of 
Understanding or other agreement with 
the Department of Homeland Security 
(DHS) authorizing verification of claims 
to U.S. citizenship through SAVE, 
including but not limited to provision of 
the individual’s alien registration 
number if required by DHS. 

(12) Child Citizenship Act. Adopted 
or biological children born outside the 
United States may establish citizenship 
obtained automatically under section 
320 of the Immigration and Nationality 
Act (8 U.S.C. 1431), as amended by the 
Child Citizenship Act of 2000 (Pub. L. 
106–395, enacted on October 30, 2000). 
The State must obtain documentary 
evidence that verifies that at any time 
on or after February 27, 2001, the 
following conditions have been met: 

(i) At least one parent of the child is 
a United States citizen by either birth or 
naturalization (as verified under the 
requirements of this Part); 

(ii) The child is under the age of 18; 
(iii) The child is residing in the 

United States in the legal and physical 
custody of the U.S. citizen parent; 

(iv) The child was admitted to the 
United States for lawful permanent 
residence (as verified under the 
requirements of 8 U.S.C. 1641 
pertaining to verification of qualified 
alien status); and 

(v) If adopted, the child satisfies the 
requirements of section 101(b)(1) of the 
Immigration and Nationality Act (8 
U.S.C. 1101(b)(1) pertaining to 
international adoptions (admission for 
lawful permanent residence as IR–3 
(child adopted outside the United 
States)), or as IR–4 (child coming to the 
United States to be adopted) with final 
adoption having subsequently 
occurred). 

(c) Third level evidence of citizenship. 
Third level evidence of U.S. citizenship 
is documentary evidence of satisfactory 
reliability that is used when both 
primary and secondary evidence is 
unavailable. Third level evidence may 
be used only when the applicant or 
recipient alleges birth in the U.S. A 
second document from paragraph (e) of 
this section to establish identity must 
also be presented: 

(1) Extract of a hospital record on 
hospital letterhead established at the 
time of the person’s birth that was 
created 5 years before the initial 
application date and that indicates a 
U.S. place of birth. (For children under 
16 the document must have been 
created near the time of birth or 5 years 
before the date of application.) Do not 
accept a souvenir ‘‘birth certificate’’ 
issued by the hospital. 

(2) Life, health, or other insurance 
record showing a U.S. place of birth that 
was created at least 5 years before the 
initial application date that indicates a 
U.S. place of birth. (For children under 
16 the document must have been 
created near the time of birth or 5 years 
before the date of application.) Life or 
health insurance records may show 
biographical information for the person 
including place of birth; the record can 
be used to establish U.S. citizenship 
when it shows a U.S. place of birth. 

(3) Religious record recorded in the 
U.S. within 3 months of birth showing 
the birth occurred in the U.S. and 
showing either the date of the birth or 
the individual’s age at the time the 
record was made. The record must be an 
official record recorded with the 
religious organization. Caution: In 
questionable cases (for example, where 
the child’s religious record was 
recorded near a U.S. international 
border and the child may have been 
born outside the U.S.), the State must 
consider verifying the religious record 
and/or documenting that the mother 
was in the U.S. at the time of the birth. 

(4) Early school record showing a U.S. 
place of birth. The school record must 
show the name of the child, the date of 
admission to the school, the date of 
birth (or age at the time the record was 
made), a U.S. place of birth, and the 
name(s) and place(s) of birth of the 
applicant’s parents. 

(d) Fourth level evidence of 
citizenship. Fourth level evidence of 
citizenship is documentary evidence of 
the lowest reliability. Fourth level 
evidence should only be used in the 
rarest of circumstances. This level of 
evidence is used only when primary, 
secondary and third level evidence is 
unavailable. With the exception of the 
affidavit process described in paragraph 
(d)(5) of this section, the applicant may 
only use fourth level evidence of 
citizenship if alleging a U.S. place of 
birth. In addition, a second document 
establishing identity must be presented 
as described in paragraph (e) of this 
section. 
* * * * * 

(2) One of the following documents 
that show a U.S. place of birth and was 
created at least 5 years before the 
application for Medicaid. (For children 
under 16 the document must have been 
created near the time of birth or 5 years 
before the date of application.) This 
document must be one of the following 
and show a U.S. place of birth: 

(i) Seneca Indian tribal census. 
(ii) Bureau of Indian Affairs tribal 

census records of the Navajo Indians. 
(iii) U.S. State Vital Statistics official 

notification of birth registration. 

(iv) A delayed U.S. public birth record 
that is recorded more than 5 years after 
the person’s birth. 

(v) Statement signed by the physician 
or midwife who was in attendance at 
the time of birth. 

(vi) The Roll of Alaska Natives 
maintained by the Bureau of Indian 
Affairs. 

(3) Institutional admission papers 
from a nursing facility, skilled care 
facility or other institution created at 
least 5 years before the initial 
application date that indicates a U.S. 
place of birth. Admission papers 
generally show biographical information 
for the person including place of birth; 
the record can be used to establish U.S. 
citizenship when it shows a U.S. place 
of birth. 

(4) Medical (clinic, doctor, or 
hospital) record created at least 5 years 
before the initial application date that 
indicates a U.S. place of birth. (For 
children under 16 the document must 
have been created near the time of birth 
or 5 years before the date of 
application.) Medical records generally 
show biographical information for the 
person including place of birth; the 
record can be used to establish U.S. 
citizenship when it shows a U.S. place 
of birth. (Note: An immunization record 
is not considered a medical record for 
purposes of establishing U.S. 
citizenship.) 
* * * * * 

(5) * * * 
(vi) The affidavits must be signed 

under penalty of perjury and need not 
be notarized. 

(e) * * * 
(1) Identity documents described in 8 

CFR 274a.2(b)(1)(v)(B)(1). 
(i) Driver’s license issued by State or 

Territory either with a photograph of the 
individual or other identifying 
information of the individual such as 
name, age, sex, race, height, weight, or 
eye color. 

(ii) School identification card with a 
photograph of the individual. 

(iii) U.S. military card or draft record. 
(iv) Identification card issued by the 

Federal, State, or local government with 
the same information included on 
driver’s licenses. 

(v) Military dependent’s identification 
card. 

(vi) Certificate of Degree of Indian 
Blood, or other American Indian/Alaska 
Native Tribal document with a 
photograph or other personal 
identifying information relating to the 
individual. Acceptable if the document 
carries a photograph of the applicant or 
recipient, or has other personal 
identifying information relating to the 
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individual such as age, weight, height, 
race, sex, and eye color. 

(vii) U.S. Coast Guard Merchant 
Mariner card. 

Note to paragraph (e)(1): Exception: Do not 
accept a voter’s registration card or Canadian 
driver’s license as listed in 8 CFR 
274a.2(b)(1)(v)(B)(1). CMS does not view 
these as reliable for identity. 

* * * * * 
(3) At State option, a State may accept 

three or more documents that together 
reasonably corroborate the identity of an 
individual provided such documents 
have not been used to establish the 
individual’s citizenship and the 
individual submitted second or third 
tier evidence of citizenship. The State 
must first ensure that no other evidence 
of identity is available to the individual 
prior to accepting such documents. 
Such documents must at a minimum 
contain the individual’s name, plus any 
additional information establishing the 
individual’s identity. All documents 
used must contain consistent 
identifying information. These 
documents include employer 
identification cards, high school and 
college diplomas from accredited 
institutions (including general 
education and high school equivalency 
diplomas), marriage certificates, divorce 
decrees, and property deeds/titles. 

(f) Special identity rules for children. 
For children under 16, a clinic, doctor, 
hospital or school record may be 
accepted for purposes of establishing 
identity. School records may include 
nursery or daycare records and report 
cards. If the State accepts such records, 
it must verify them with the issuing 
school. If none of the above documents 
in the preceding groups are available, an 
affidavit may be used. An affidavit is 
only acceptable if it is signed under 
penalty of perjury by a parent, guardian 
or caretaker relative (as defined in the 
regulations at 45 CFR 233.90(c)(v)) 
stating the date and place of the birth of 
the child and cannot be used if an 
affidavit for citizenship was provided. 
The affidavit is not required to be 
notarized. A State may accept an 
identity affidavit on behalf of a child 
under the age of 18 in instances when 
school ID cards and drivers’ licenses are 
not available to the individual in that 
area until that age. 

(g) Special identity rules for disabled 
individuals in institutional care 
facilities. A State may accept an identity 
affidavit signed under penalty of perjury 
by a residential care facility director or 
administrator on behalf of an 
institutionalized individual in the 
facility. States should first pursue all 
other means of verifying identity prior 
to accepting an affidavit. The affidavit is 
not required to be notarized. 
* * * * * 

(i) Documentary evidence. (1) All 
documents must be either originals or 
copies certified by the issuing agency. 
Uncertified copies, including notarized 
copies, shall not be accepted. 

(2) States must maintain copies of 
citizenship and identification 
documents in the case record or 
electronic data base and make these 
copies available for compliance audits. 

(3) States may permit applicants and 
recipients to submit such documentary 
evidence without appearing in person at 
a Medicaid office. States may accept 
original documents in person, by mail, 
or by a guardian or authorized 
representative. 

(4) If documents are determined to be 
inconsistent with pre-existing 
information, are counterfeit, or altered, 
States should investigate for potential 
fraud and abuse, including but not 
limited to, referral to the appropriate 
State and Federal law enforcement 
agencies. 

(5) Presentation of documentary 
evidence of citizenship is a one time 
activity; once a person’s citizenship is 
documented and recorded in a State 
database subsequent changes in 
eligibility should not require repeating 
the documentation of citizenship unless 
later evidence raises a question of the 
person’s citizenship. The State need 
only check its databases to verify that 
the individual already established 
citizenship. 

(6) CMS requires that as a check 
against fraud, using currently available 
automated capabilities, States will 
conduct a match of the applicant’s name 
against the corresponding Social 
Security number that was provided. In 
addition, in cooperation with other 
agencies of the Federal government, 
CMS encourages States to use 
automated capabilities to verify 

citizenship and identity of Medicaid 
applicants. Automated capabilities may 
fall within the computer matching 
provisions of the Privacy Act of 1974, 
and CMS will explore any 
implementation issues that may arise 
with respect to those requirements. 
When these capabilities become 
available, States will be required to 
match files for individuals who used 
third or fourth tier documents to verify 
citizenship and documents to verify 
identity, and CMS will make available 
to States necessary information in this 
regard. States must ensure that all case 
records within this category will be so 
identified and made available to 
conduct these automated matches. CMS 
may also require States to match files for 
individuals who used first or second 
level documents to verify citizenship as 
well. CMS may provide further 
guidance to States with respect to 
actions required in a case of a negative 
match. 

� 9. Section 436.1004 is revised to read 
as follows: 

§ 436.1004 FFP in expenditures for 
medical assistance for individuals who 
have declared United States citizenship or 
nationality under section 1137(d) of the Act 
and with respect to whom the State has not 
documented citizenship and identity. 

Except for individuals described in 
§ 436.406(a)(1)(v), FFP will not be 
available to a State with respect to 
expenditures for medical assistance 
furnished to individuals unless the State 
has obtained satisfactory documentary 
evidence of citizenship or national 
status, as described in § 436.407 of this 
chapter that complies with the 
requirements of section 1903(x) of the 
Act. 

(Catalog of Federal Domestic Assistance 
Program No. 93.778, Medical Assistance 
Program) 

Dated: May 7, 2007. 
Leslie V. Norwalk, 
Acting Administrator, Centers for Medicare 
& Medicaid Services. 

Approved: May 10, 2007. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. 07–3291 Filed 7–2–07; 2:56 pm] 
BILLING CODE 4120–01–P 
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