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I. Introduction

Kristina, a young woman with mental illness, sought treatment and housing from a local mental
health agency. The agency placed her in its supported apartment program, where she held a lease in
her own name and shared a two-bedroom apartment with another woman. Relations with her case
manager became difficult when Kristina complained that she was not having enough input into her
treatment plan. When she missed several meetings with the case manager and dropped out of day
treatment to attend college, she was labeled "treatment resistant" and summarily locked out of her
apartment in late November. "Go to the emergency shelter," she was told. "Come back when you
are ready to behave." /1/

Despite a revolution in thinking about the rights of tenants generally /2/ and the passage of two
major civil rights statutes /3/ designed to protect their rights, Kristina and many others with severe
mental illness /4/ do not yet enjoy status as full tenants. As a consequence, the very housing
stability so vital to their recovery has often eluded them. /5/ The history of physical segregation of
and discrimination against these "consumers" /6/ of mental health services is well known. /7/ Less
apparent is how societal stigma and a paternalistic attitude of "deep and abiding charity" /8/ toward
mental health consumers have stifled the development of a civil rights and empowerment
perspective on their rights as tenants, especially within the mental health system -- an increasingly
important provider of housing for people with mental illness. As happened with Kristina,
consumers are often treated as if they were incapable of making decisions about their own lives --
in fact, as if they were children whose every decision must be made for them. While mental illness
can be incapacitating at times, most consumers are able to make rational, informed decisions about
their lives and their treatment. /9/

The last ten years have witnessed enactment of the landmark Fair Housing Amendments Act,
which prohibits discrimination against people with psychiatric disabilities, the flowering of a
sophisticated consumer movement, and dramatic advances in community-based treatment. But
instead of new thinking about consumers’ ability to live independently, we see inadequate attention
to enforcement of these rights for the hundreds of thousands of consumers involved in community
residential programs run by local mental health authorities (MHAs) and their contractors.



This article assesses the current state of the law and challenges poverty and disability advocates to
marshal new resources and arguments in an effort to secure full tenancy rights for these consumers.
Part I briefly reviews the historical segregation of people with psychiatric disabilities and the chaos
resulting from their discharge into communities that were not willing or prepared to provide
housing and community-based treatment for them. Part II considers the decisions of state and local
mental health authorities -- directly and through contractors -- to become housing providers and
examines whether the resulting housing programs meet consumers’ needs. Part III discusses the
"bundling" of housing and support services -- the requirement that consumers comply with a
treatment program in order to retain housing -- and suggests that the practice is counterproductive
and of questionable legality after passage of the Americans with Disabilities Act (ADA) and the
Fair Housing Amendments Act of 1988. Part IV examines the procedural protections against
eviction available to consumers under most states’ landlord-tenant laws. Part V reviews the
emerging professional and consumer consensus in favor of "unbundling" of housing and services.
In Part VI, the article concludes that the legal tools are in place to enhance consumers’ power to
secure and maintain stable housing but that vigorous enforcement of federal and state laws and a
new vigilance by advocates are required.

II. The Historical Segregation of People with Psychiatric Disabilities

For the better part of a century, the official policy of the United States was to segregate people with
disabilities from "normal" society. /10/ They were isolated in large institutions and hospitals,
"'consistent with a deep and abiding charity [that] . . . permits all to live under circumstances best
suited to make each useful and happy.’" /11/ Beginning in the late 1950s and early 1960s, a
national policy of community living developed, inspired in part by notions of civil rights and
human decency and driven by concern about the huge expense of warehousing people in large
institutions. The core principle of this "normalization" movement was that individuals with
disabilities are entitled to the cultural opportunities, surroundings, experiences, risks, and
associations enjoyed by people without disabilities. In housing, normalization means living in a
normal-size home in a residential neighborhood that offers opportunities for normal social
integration and interaction.

For people whose mental illness is episodic or mild, or for people with sufficient resources, mental
illness is often a manageable challenge. For people with serious mental illness who are poor and
therefore dependent on the social services system for housing and supports, the effects of their
illness can be much more debilitating. /12/

In the private and public housing sectors, housing discrimination closes off large segments of the
housing market. The persistent problem of NIMBYism ("Not In My Back Yard"), has dramatically
limited housing choice for people with psychiatric disabilities, "often regardless of the individual’s
financial resources. In many states, people with mental disabilities have been, and continue to be,
restricted to the least attractive parts of a community -- to neighborhoods where housing is
relatively inexpensive and often unsafe." /13/ As a consequence, for lack of housing in the
community, many consumers face prolonged hospitalization or are forced into inappropriately
restrictive housing.



Historically, public housing authorities have been unresponsive to the needs of people with
disabilities. /14/ This is driven in part by bias and prejudice at the local level, and in part by the
federal government’s de facto policy of supporting segregated housing for people with disabilities
/15/ and underemphasizing access to mainstream public and assisted housing programs. /16/

III. Mental Health Authorities as Housing Providers

Against this backdrop of neglect, and with federal support for public and assisted housing rapidly
declining, many consumers fell through the cracks of the social services system and were unable to
find decent, safe and affordable housing. /17/ The result was a dramatic escalation of the number of
consumers who found themselves homeless. /18/ Faced with this crisis and the increasing specter of
reinstitutionalization, /19/ many state and local MHAs became housing providers. /20/

Guided by their experience with treatment programs, however, MHAs set up housing options and
management structures that bore little resemblance to mainstream housing. Instead of focusing on
the need for permanence and stability in housing, many early MHA-sponsored housing programs
emphasized continuity of mental health treatment. They proposed to move consumers through a
"residential continuum," /21/ stretching from the hospital to emergency shelter, through group
homes to supported apartments and, eventually, to independent living in mainstream housing. At
every stage, progress is linked to acceptance of mental health services.

Unfortunately, very little housing was produced at the high end of this continuum; rather, most
MHAs never progressed beyond the group-home stage of development. This arrested development
is due in large part to MHAs’ views that the housing they supply is merely a place for consumers to
receive treatment, /22/ and not their long-term homes. This myopic view yields two results of
critical importance, which are the focus of this article. First, as long as MHAs emphasize the
administrative convenience of providing on-site mental health services, they will remain stuck on
the group-home or congregate-living model, will not respond to consumer choice about housing,
/23/ and will foster the kind of dependency in residents that undermines the goal of independent
living. As one commentator has put it,

Providers of services to people with mental disabilities also must share some of the blame in
promoting segregation of people with mental disabilities. These providers continue to view housing
as part of the service continuum rather than as a person’s 'home.’ Service providers have developed
housing programs based on general models, often without giving attention to individual needs or
desires. Group homes and other 'congregate living facilities’ have been viewed as the best
alternative to institutionalization. Such homes, however, are often simply an extension of the
institutions left behind. Group homes, halfway houses, quarterway houses, and board and care
homes are hardly 'homes’ at all. Like institutions, they segregate people with disabilities and
confine them with little, if any, attention to individual choice. The residents of such homes are
seldom asked where or with whom they want to live. /24/

Second, by insisting that they provide "residential treatment programs" rather than housing, MHAs
expose themselves to liability under the ADA which requires that they "shall administer services,



programs, and activities in the most integrated setting appropriate to the needs of qualified
individuals with disabilities." /25/ They may also face exposure under Section 504 of the
Rehabilitation Act, /26/ the Fair Housing Act, /27/ and state landlord-tenant laws which regulate the
operation of residential housing. In short, despite their best intentions, many MHAs and their
contractors are simply unprepared for their responsibilities as landlords.

Research uniformly reflects consumers’ desire for stable, affordable housing with flexible support
services available on demand. /28/ And at least one study makes clear that symptoms of mental
illness did not appear to interfere with study participants’ rational decision making about where to
live. /29/ From a therapeutic perspective, the requirement that consumers progress through a
continuum of service-based housing may be counterproductive. /30/ Most mental health systems,
however, have not identified or created sufficient independent-living housing. As a consequence,
many consumers remain in group homes and other congregate settings that mandate acceptance of
services.

IV. The "Bundling" of Housing and Services

Many MHAs and other groups that develop and manage housing programs for consumers consider
them 'residential treatment’ rather than housing. /31/ When sponsoring groups with no previous
experience in housing view themselves as treatment and service providers rather than landlords,
they are likely to run afoul of legal and ethical constraints, including the ADA, the Fair Housing
Act, state landlord-tenant laws and, conceivably, confidentiality in the context of therapist and
patient. Providers who believe that no landlord-tenant relationships exists between the agency and
its residents feel free to impose conditions that have little to do with whether a person can fulfill the
typical obligations of tenancy, such as timely payment of rent, maintaining the premises in good
condition, and not disturbing neighboring tenants.

A. Bundling and Extraordinary Lease Requirements

Because of their primary focus on therapeutic services, MHAs may believe that conditioning
occupancy on acceptance of services is an appropriate incentive structure to ensure treatment
compliance. /32/ Even where MHAs have accepted the role of landlord, many have incorporated
highly detailed "house rules" concerning daily behavior into their leases. These may include
curfews, restrictions on guests, mandatory attendance at day programs, prohibitions on marriage or
childbirth, /33/ adherence to medication regimens, or regular therapy. /34/ These substantial
limitations on liberty and privacy may work at cross-purposes with the eventual goal of
independence.

Consumers find themselves in a precarious position because of the requirement that they comply
with a treatment program in order to retain their housing. The inherent coercion involved in such
"bundling" leaves them unwilling to question aggressively the treatment program prescribed for
them because they fear such a challenge will put their housing in jeopardy. Similarly, overly
restrictive rules (such as curfews), generally written for providers’ convenience, are only
tangentially related to a person’s ability to fulfill the core obligations of tenancy.



Bundling, and lease provisions allowing eviction of noncompliant tenants, are frequently instituted
for the convenience of agency staff, which is often more concerned about maintaining order in
residential programs than promoting consumer independence and choice. MHA staff members are
typically trained according to the "medical model," /35/ which presumes that clinicians and other
professionals know what is best for consumers and limits consumer involvement in decision
making. Further, researchers have noted that diversion of time away from providing treatment and
support is an inevitable, though unintended, consequence of operating an on-site, congregate
services program. /36/

Beyond constraining their choice and privacy, the continued emphasis on treatment compliance as a
condition for housing prevents consumers from assuming the normal responsibilities of tenancy and
the consequences of success or failure in that role. The law teaches, and common sense confirms,
that tenants -- with or without disabilities -- who are able to fulfill the core responsibilities of
tenancy will maintain their housing for a longer period than those who cannot. MHAs that provide
voluntary, flexible supportive services are more likely to achieve this goal than those that do not.
/37/ It also creates an atmosphere for the use of housing in that a provider can condition continued
occupancy on adherence to a mandatory set of services. It is in this context that the provision of
housing can be most coercive.

A significant step toward ending housing as a "tool of coercion" /38/ is to separate housing from
services. Until that is accomplished, our efforts must be directed to mitigating the coercive nature
of the relationship. Careful attention to defining roles of MHAs and consumers, and to enforcing
the rights and responsibilities of each, is the best way to embark upon such an endeavor. The
dispute is not about whether supportive services are useful; many consumers will need supportive
services in order to stay in the community. /39/ The real issue is the coercive nature of mandatory
acceptance of such services. /40/

B. Substantive Protections Against Bundling

Where house rules or other mandatory service regulations are imposed without flexibility to a
particular consumer’s needs and without the consumer’s full participation in both planning and
implementation, they may violate the federal civil rights laws. The primary federal laws affecting
the housing rights of consumers are the ADA, /41/ to the extent that the housing can be deemed a
public service under Title II; the Fair Housing Amendments Act of 1988 (FHAA) /42/ and Section
504 of the Rehabilitation Act of 1973, /43/ to the extent that the provider is a recipient of federal
funds. While each prohibits discrimination on the basis of disability, the ADA also requires that
public services be provided in the most integrated setting appropriate to the needs of people with
disabilities.

Legal protections and tools, such as those found in the ADA, Fair Housing Act, and Section 504 of
the Rehabilitation Act are often overlooked by mental health and housing organizations alike as an
important component of assisting people with psychiatric disabilities with their housing needs. The
legislative history makes clear that these three statutes represent a "clear and comprehensive



national mandate to end discrimination against individuals with disabilities and to bring those
individuals into the economic and social mainstream of American life." /44/

1. Americans with Disabilities Act

Under the ADA, a state or local MHA is required to "administer services, programs, and activities
in the most integrated setting appropriate to the needs of qualified individuals with disabilities."
/45/ Further, MHAs are prohibited from imposing eligibility criteria which screen out or tend to
screen out certain people with disabilities from full enjoyment of any service, program, or activity.
/46/ Section 202 of Title II of the ADA provides: "[N]o qualified individual with a disability shall,
by reason of such disability, be excluded from participation in or be denied the benefits of the
service, programs, or activities of a public entity, or be subjected to discrimination by any such
entity." /47/ In addition to overt discriminatory treatment, the ADA also "define[s] unnecessary
segregation as a form of illegal discrimination against the disabled." /48/

In Helen L. v. Didario, the most significant ADA Title II case decided to date, the Third Circuit
struck down a state policy requiring a woman with disabilities to receive care in a nursing home
rather than through an attendant care program, for which she was qualified, in her own home. The
court sustained her claim that "DPW’s failure to provide those services in the 'most integrated
setting appropriate’ to her needs (without a proper justification) violates the ADA";  /49/ it noted
that, in the nursing home, the woman had no contact at all with people without disabilities. The
court held that providing attendant care services to the resident in her home would not be a
fundamental alteration in the state’s attendant care program or its nursing home program, and
therefore the state was required to offer them to promote the goal of integration. Mere
administrative convenience, the court said, "does not constitute valid justification for separate or
different services . . . under [title II of the ADA]." /50/

In passing the ADA, Congress relied heavily on the analogy to race discrimination, essentially
finding policies of "separate but equal" impermissible. Congress was moved by the continuing
destructive effect of segregation, and [is] acting now to reverse these practices, root and branch,
and to eliminate their legacy. In short, [Congress concluded] that a severe, lifelong disability may
be handicapping, but more handicapping has been the practice of congregating services for persons
with disabilities in settings different or separate from those in which [others] are provided those
services. /51/

One commentator has concluded that, under the ADA,

classifications that segregate persons with disabilities are . . . to be presumptively
illegal and given the same scrutiny under the ADA as classifications based upon
race are given under the [F]ourteenth [A]mendment’s Equal Protection Clause and
the Civil Rights Act of 1964. . . . [and that] Congress expressed in the ADA its
determination that 'segregation,’ isolat[ion],’ and 'institutionalization’ of persons
with disabilities were 'forms of discrimination’ to be disestablished. /52/



As noted earlier, group homes and other communal living arrangements are developed and
maintained largely for the administrative convenience of the service provider from whom residents
seek treatment and other supports. Under the ADA, and the holding in Helen L., this is insufficient
justification for segregating people with psychiatric disabilities. /53/

The Helen L. opinion articulates the standard against which MHA-sponsored, service-linked
housing must be measured. As noted above, while the MHA may find it administratively
convenient to conduct on-site services, that in itself is not enough to save such a practice if it has
the effect of segregating consumers. And it is precisely this policy, and the conditioning of
occupancy on the acceptance of services, that causes the segregation. While there has been no
reported decision under the ADA on the legality of bundling housing and services, it is clear from
Helen L. that MHAs would have a substantial burden in justifying this practice. Just as the state
defendant in Helen L. could not carry its burden with respect to fundamental alteration, it will be
difficult for MHAs to argue that providing mental health services off-site, or in a manner that is not
tied to occupancy of housing, constitutes a fundamental alteration of the mental health treatment
program.

While one cannot know with certainty what justifications an MHA would offer if challenged, /54/
the ADA makes clear that it is insufficient to claim that "it has always been done this way." And
because the ADA does not distinguish between the provision of mental health services and the
provision of housing for purposes of Title II, MHAs will find no refuge in the argument that they
are supplying "residential services" rather than housing. Further, unlike many other statutes, "[t]he
ADA does not require deference to the judgment of state officials because Congress knew that the
states’ treatment of persons with disabilities has been fraught with illegitimate judgments
concerning the supposed efficacy of separate, isolated public services." /55/ In the view of one
commentator, MHAs, because of the nature of the services they provide, may not raise the issue of
cost to defeat a claim for integrated services. /56/ Finally, in the face of a changing professional and
consumer paradigm of housing for people with mental illness, /57/ it will become more and more
difficult to defend such practices.

The promise of full integration of consumers into the community depends on equal treatment.
Under such a scenario, access to housing would be a function of an individual’s ability to comply
with the same rules of tenancy that apply to all tenants: payment of rent, keeping an apartment in
clean condition, abiding by terms of the lease, and not disturbing neighbors. With these rights come
a full panoply of responsibilities. Many consumers had their liberty dramatically curtailed in state
mental hospitals. Their return to the community was supposed to herald a new day in which they
would exercise choice and enjoy or suffer the consequences of those choices. Instead, the coercion
experienced in the institution has, in many instances, followed them into the community and
threatens to undermine their independence and recovery. In her exploration of whether people with
mental disabilities have achieved true integration into our residential communities, one
commentator has concluded that the answer is clearly no. /58/ The goal of the ADA, and of the
movement to unbundle housing and services, is to change that answer to a resounding yes.

2. Fair Housing Act



While the Fair Housing Act "is a clear pronouncement of a national commitment to end the
unnecessary exclusion of persons with handicaps from the American mainstream," /59/ its
applicability to mandatory-service housing is not clear-cut. The Fair Housing Act, focused on
leveling the playing field for people with disabilities, seeks to ensure that they are treated in the
same fashion as people without disabilities. Because MHAs, by definition, seek to serve only
people with psychiatric disabilities, the equal treatment mandate is difficult to apply. However,
there may be some promise, as outlined below, in its mandate that landlords, including MHAs,
provide reasonable accommodation for people with disabilities.

While the Fair Housing Act has been effective in preventing the eviction of persons with mental
illness from mainstream housing, /60/ and there has been some litigation concerning whether
residents in transitional or temporary housing have Fair Housing Act defenses to eviction, /61/ the
Act has not been applied to the bundling issue.

3. The Reasonable Accommodation Requirement

The ADA "mandates significant accommodation for the capabilities and conditions of the
handicapped." /62/ It is a "form of discrimination" to "fai[l] to make modifications to existing
facilities and practices," /63/ and the statute prohibits any similar conduct that results in persons
with disabilities’ being "relegat[ed] to lesser services, programs, activities, [and] benefits . . . ." /64/

In promulgating the ADA regulations, the Attorney General expressly acknowledged in the ADA
rule the obligation of all public entities to modify regular programs and provide auxiliary aids and
services for persons with disabilities in regular programs, even where such program modifications
and services already are appropriately offered to persons with disabilities in a segregated setting. If
an individual with a disability chooses not to participate in the separate program, the public entity is
required to provide the necessary program modifications and auxiliary aids and services in the
regular setting. . . . /65/

Specifically, paragraphs (d) and (e) of 28 C.F.R. Sec.35.130 provide that the public entity must
administer services, programs, and activities in the most integrated setting appropriate to the needs
of qualified individuals with disabilities, i.e., in a setting that enables individuals with disabilities to
interact with nondisabled persons to the fullest extent possible, and that persons with disabilities
must be provided the option of declining to accept a particular accommodation. /66/

Similarly, the Fair Housing Act requires MHAs to provide reasonable accommodations in their
rules, policies, practices, or services if necessary to give persons with disabilities an equal
opportunity to participate in or benefit from a program. /67/

By its very nature, reasonable accommodation requires an individualized consideration of the needs
of a person with disabilities and a conscious weighing of the requested change in light of the
benefit to the tenant and the burden upon the MHA. This makes even more important a clear
definition of the MHA’s role and the nature of its housing program goals because reference to these
goals must be made in assessing each request for reasonable accommodation. MHAs must have in
place a process to handle requests for such reasonable accommodations to house rules as necessary



to allow a tenant to use and enjoy the dwelling fully. The refusal of or failure to consider a request
for reasonable accommodation is, in itself, a violation of the applicable statute and can subject an
MHA to liability for money damages.

Whether derived from the ADA or the Fair Housing Act, the concept of reasonable
accommodation, as interpreted by the courts,

suggest[s] an outcome far different from eviction when a person with a disability
fails to attend a training program, refuses his medications, or simply disagrees with
the quality and management of a residential treatment program. Rather, the
requirement that the application of rules be consistent with program goals
anticipates an examination of what prompted the violation in the first place, whether
individual treatment goals can still be accomplished even if the violation continues,
and whether alternative treatment methods are available that are consistent with
program objectives. By this measure, sanction is only appropriate if enforcement of
an underlying rule is "manifestly related to the accomplishment of an objective of a
program or activity."

. . . Thus, reasonable accommodation promotes a dialogue in which program
violations and program purposes are scrutinized in a context of individual
circumstances and needs. If the purpose of a program rule can be served by some
arrangement other than exclusion, then the law requires continued participation. This
view understands the breaking of rules not as conduct subject to sanction, but as an
expression of a need or desire that may or may not conflict with the purpose of the
residential program. Reasonable accommodation thus strives for a way to maintain
the relationship between the rule-breaker and the rule-maker by accommodating
both. /68/

IV. Landlord-Tenant Law Provides Protection Against Arbitrary Eviction

Sanctity of the home has been a powerful ideal in the American legal tradition. The home not only
provides the basic necessity of shelter but is also central to an individual’s emotional and personal
life. The intangible connection between an individual and her home is not limited to homeowners.
For tenants as well an involuntary removal from the home can be devastating, depriving the tenant
of both physical and emotional security. /69/

When consumers are not treated as full tenants, they may be at risk of losing their homes without
any due process. Most state laws hold that a landlord-tenant relationship is created when -- with or
without a written lease -- one party pays some amount of rent, is required to abide by the core
responsibilities of tenancy, and is given a right to use and occupy a dwelling. By that definition,
most consumers occupying housing units administered by an MHA are considered tenants and
given the concomitant protection of state and federal law. Likewise, service providers acting in the
role of landlords, who accept rent payments and impose conditions of tenancy, must abide by
FHAA and ADA requirements.



These protections come into sharpest focus, as they do in the private sector, when a tenant allegedly
violates some lease provision or rule and the landlord contemplates termination from the program
and eviction. In this context, the essential question is whether the conduct complained of is so
serious and, in legal parlance, so material to the underlying landlord-tenant relationship, that
eviction is warranted. Are there limits to the enforceability of onerous "house rules"? Can we limit
eviction to "serious" violations of "material" lease terms? That is, are some violations so innocuous
as not to support eviction? What are the other forms of sanction for "noncompliant" tenants?

As with evictions from public housing or private market housing, it is equally important in MHA-
sponsored housing that tenants have due process protections against arbitrary eviction. Courts that
have considered this issue have spoken fairly uniformly in saying that all landlords, including
MHAs and their contractors, must use state court eviction processes to protect the rights of tenants.
/70/

State courts with jurisdiction to hear eviction cases are well suited to resolving disputes between
MHAs and tenants in that they routinely handle similar cases concerning public and private market
housing. These courts must uniformly apply preexisting rules to cases involving alleged violations
and must measure whether the violations are serious enough under state law to warrant eviction.
The mere requirement of a fair process with an impartial decision maker often prevents arbitrary
decisions to deprive a tenant of MHA-sponsored housing. Resort to such a process is also likely to
mitigate against a claim that an MHA has violated the Fair Housing Act by evicting a tenant
without providing reasonable accommodation.

While states have adopted radically different substantive landlord-tenant laws, virtually every state
now prohibits self-help eviction without judicial process. /71/ Some states have created heightened
protection for people with disabilities. For instance, Connecticut chose, in the early 1980s, to create
"protected tenancies" for the elderly, blind and people with certain disabilities. /72/ While the
statutory definition appears to exclude people with mental disabilities, /73/ the approach used in
Connecticut is instructive. Once a tenant meets the definitional test, she may not be evicted except
for specified good cause. /74/ Massachusetts offers the greatest and most specific protection against
eviction in legislation recently enacted to allow removal from programs of community-based
residential care and services licensed, funded, or operated by the department of mental health only
if "the occupant has substantially violated an essential provision of a written agreement containing
the conditions of occupancy or if the occupant is likely, in spite of reasonable accommodation, to
impair the emotional or physical well-being of other occupants, program staff or neighbors." /75/

The application of landlord-tenant laws, of course, requires a threshold determination that a person
is a tenant or otherwise enjoys procedural protections set down by law. The concept of "exclusive
possession" is an important factor in determining the status of a consumer’s occupancy. The
possessory interest of a lodger, occupant, or licensee is represented by a sliding scale, with a
licensee having no possessory interest in a piece of property. A lease imparts the strongest legal
possessory interest and transfers a "possessory interest" to the tenant; this factor chiefly
distinguishes a lease from a license, easement, or covenant. /76/

A tenant is ordinarily considered an occupant who has not only an interest in land but also some
estate, be it ever so small. A written lease or other document can be a guide to the intentions of the



parties, /77/ but the absence of a lease is not fatal if intention can be determined through other
means. Courts look at other factors, including length of stay, whether the occupant has another
abode and the extent to which the person has made the dwelling his home for the time being. If the
person has considerable control over his unit, his occupancy tends toward that of tenant. /78/
Payment of rent has been seen as enough to establish a landlord-tenant relationship. /79/

Courts must distinguish between what are essentially "institutional facilities" and what are
essentially "residential properties." /80/ In Fischer v. Taub, the court found that the rent
stabilization law did not apply to licensed adult care facilities where residents were not living
"independently." The court held that residents, by operation of the adult care licensing statute, held
mere licenses and therefore could not enjoy the protections of landlord-tenant law. In Metalsky v.
Mercy Haven, Inc., however, where a resident with mental illness had lived in licensed community
residence for 18 months, the court

reject[ed] Mercy Haven’s contention that because it is a 'treatment program’ and not
a 'landlord’ it is entitled to utilize self-help in ejecting 'undesirables’ from the
community residence. While the court recognizes that Mercy Haven functions not
only to provide shelter, but also to afford therapeutic and other support services, the
provision of long term supervised shelter is an integral and primary function of this
community residence. /81/

A tenant who is unable to comply with the terms of a lease, even with accommodation, is protected
by state landlord-tenant law, which says that a tenant cannot be evicted without due process of law
and the uniform application of preexisting rules to the particular situation.

Basic rules of fairness require a formal process for termination of housing rights. Fairness means
that a participant knows what program rule she violated and what acts or events led to the program
violation. Fairness also demands that there be a forum for the participant to tell her side of the story
to an unbiased decision maker, who at the least can determine if the offensive conduct actually took
place and, if it did, whether it truly constitutes a sanctionable offense. This principle has been
explicitly recognized in the context of mental health consumers by a number of state and federal
courts. /82/

Courts have been called upon to determine the rights of people in combined housing and services
programs under state landlord-tenant laws. Two in particular merit attention. Serreze v. YWCA of
Western Massachusetts involved a treatment program for battered women which was designed to
help them make the transition to independent living. /83/ Women in the program paid a portion of
their incomes toward rent and were assigned an apartment. They were required to find a job (or go
to school) and attend individual and group counseling sessions. For various reasons, the women
stopped attending the counseling sessions, and they were terminated from the program and advised
to find alternative housing. During a state conciliation hearing requested by the women, agency
representatives returned to the apartments and changed the locks; they argued that the protections
against self-help eviction did not protect the women because they were not tenants.

The women filed suit, arguing that they paid rent, each had exclusive possession of their units, they
were required to put down security deposits, they were responsible for payment of utilities, and the



occupancy agreement made clear that they had an expectation of privacy in their units. Although
the court found that the transitional housing program suggested an intention to "depart from the
traditional concepts of the landlord-tenant relationship," the women paid for the exclusive right of
possession and control, which was sufficient to require a court proceeding before eviction could
take place. "The mere fact that the [Transitional Living Program] is a condition of the occupancy
agreement, and the services provided are inherently restorative, should not preclude the application
of [statute banning self-help eviction]." /84/

The other case, Carr v. Friends of the Homeless, Inc., an occupant of a single-room occupancy
building operated by a nonprofit homeless services provider was locked out of his room after being
discharged from a vocational training program (run by an independent agency) because of a
disagreement with his supervisor. /85/ Carr filed suit, and the court entered a temporary restraining
order, holding that the relationship between Carr and the service provider was that of landlord and
tenant. The court relied principally upon the written agreement between the parties to find the
existence of a tenancy relationship and found that even where the primary purpose of the program
was service, rather than housing, a tenancy could be created by the agreement of the parties relative
to the housing portion of the program.

VI. The Emerging Consensus Among Mental Health Professionals and
Consumers Concerning the "Unbundling" of Housing and Services

During the past ten years, MHAs have begun to change their approach to consumers on issues
including treatment and housing, for reasons related to the passage of state and federal consumer-
protection laws and those related to forces in the mental health field. This evolution to a model of
consumer involvement and empowerment is happening slowly and is mirrored in the larger
disability movement’s activism on this issue. This section briefly treats the elements of this
emerging consensus:

The mental health field is in the midst of a paradigm shift from an era of institutional and facility-
based thinking through a transitional period in which people were seen principally as service
recipients needing a comprehensive community support system to a view of people principally as
citizens with a potential for, and a right to, full community participation and integration. /86/

Groups as diverse as state mental health directors /87/, consumers /88/, providers, /89/ disability
advocates /90/ and academicians /91/ now oppose the bundling of housing with mandatory services
and are calling for a new approach that embodies greater involvement of consumers, emphasizes
permanent housing, and makes treatment and services available on an as-needed basis. This
emerging consensus has come to be called supported housing.

The central principles of supported housing can be stated simply: "Housing is a person’s home, not
a residential treatment setting. Supported housing is permanent and affordable and consumers have
all the rights and responsibilities of tenancy. The mental health system respects and supports a
consumer’s abilities to fulfill and manage these new rights and responsibilities." /92/



It is important to note that supported housing emphasizes responsibilities as well as rights. For too
long, according to proponents, consumers have been subjected to a system that limits choice and
attempts to protect them from the consequences of choice. The new paradigm requires that
consumers be treated as full tenants -- indeed, as full citizens. The lease demands imposed on
consumers should be the same as those imposed on all tenants: pay the rent, keep the dwelling in
good condition, abide by the reasonable terms of the lease, and refrain from disturbing neighbors.
Similarly, consumers should, with the benefit of reasonable accommodation for their disabilities,
face the same consequences as other tenants if they violate the lease. The supported housing model
practices what the ADA has preached: that people with mental illness have a right to "full
community participation and membership." /93/

Necessarily, this view of "community integration assumes that

[p]eople’s needs change over time; hence services and supports should be available
at varying levels of support for as long as a person needs them, and regardless of
where the person lives. People’s relationships with service providers also change
over time, so that continued access to housing, work situations or social networks
should not depend on whether or not a person is using mental health services at the
time, or whether the person is 'getting along’ with a service provider. /94/

But while the leaders of the public mental health systems in each state are on record in favor of
supported housing principles, /95/ and support for this new paradigm is growing, there is still
resistance to giving up familiar ways in which "things have always been done." As a longtime
observer of the subject has written:

This view of community integration represents a fundamental shift in the way that mental health
systems have 'done business’ over the last century or more. Therefore change will not come easily,
even if it will come eventually. Community integration stands in stark contrast to outdated views of
people with psychiatric disabilities -- whether held by professionals, family members, or the
general public -- as perennial patients, helpless and dependent, with hopeless futures. . . . These
outmoded beliefs about people with psychiatric disabilities . . . will die hard in the mental health
field. This will be so not only because no group with power typically gives up that power easily,
but also because so many of those currently involved (whether individuals, their families,
professionals, or advocates) have come to believe these fundamental assumptions. /96/

VII. Conclusion

Many mental health professionals, especially those trained according to the "medical model," find
the concepts of community integration and rights protection difficult to understand and even more
difficult to implement. Ultimately, the prospects for change within the system will depend on
changing this mind-set. While one of the vehicles for accomplishing this is rights enforcement and
litigation, energy must also be devoted to educating MHA staff about the benefits of the supported
housing paradigm and providing technical assistance in implementing its principles.



The housing crisis for people with mental illness will undoubtedly continue, and MHAs
increasingly will find it necessary to provide, secure, or broker housing for consumers in order to
support their recovery. This article is written in the hope that MHAs and advocates can work
together to make community integration and rights protection central elements of any housing
program.
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