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INTEREST OF THE AMICINTEREST OF THE AMICINTEREST OF THE AMICINTEREST OF THE AMICUS CURIAEUS CURIAEUS CURIAEUS CURIAE1 
The Amer ican Bar  Associat ion (“ABA”), with more than 

405,000 members, is the leading nat ional membership or -
ganizat ion of the legal profession.  I ts mission “ is to be the 
nat ional representat ive of the legal profession, serving the 

                                                 
1 This br ief has not  been authored in whole or  in par t  by counsel for  a 

par ty and no person or  ent ity, other  than amicus, its members, or  its coun-
sel, has made a monetary contr ibut ion to the preparat ion or  submission of 
this br ief.  Pet it ioner  and respondents have consented to the filing of this 
br ief. 

Neither  this br ief, nor  the decision to file it , should be interpreted to 
reflect  the views of any judicial member of the Amer ican Bar Associat ion.  
No inference should be drawn that  any member of the Judicial Division 
Council has par t icipated in the adopt ion or  endorsement  of the posit ions in 
this br ief.  This br ief was not  circulated to any member of the Judicial 
Division Council pr ior  to filing. 
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public and the profession by promot ing just ice, professional 
excellence and respect  for  law.” 2   

The ABA has a par t icular ly st rong interest  in ensur ing 
that  all persons, including individuals with disabilit ies, enjoy 
equal and effect ive access to federal, state, and local cour ts.  
The official goals of the ABA include promot ing “ full and 
equal par t icipat ion in the legal profession by minor it ies, 
women, and persons with disabilit ies.” 3  Many ABA mem-
bers who have disabilit ies4 have a direct  interest  in the con-
t inued viability of the Amer icans with Disabilit ies Act  of 
1990, 42 U.S.C. §§ 12101 et seq. (“ADA”), as a measure to 
ensure equal and effect ive access to the services, programs, 
and act ivit ies of state and local governments, especially their  
judicial systems. 

The ABA has a long history of advocacy in suppor t  of 
the full par t icipat ion of individuals with disabilit ies in the 
legal system.5  I n 1989, the ABA resolved to suppor t  “ fed-
eral legislat ion which prohibits discr iminat ion on the basis of 
disabilit ies.” 6  I n 1991, the ABA adopted a policy that  calls 
for  affirmat ive conduct  on the par t  of local judicial dist r icts 
to create a judicial system that  is “bar r ier -free”  to individu-

                                                 
2 Amer ican Bar Associat ion, ABA Pol icy and Procedures Handbook 

1 (2002). 
3 ABA Goal I X; see also ABA Goal I  (to  promote improvements in 

the Amer ican just ice system), and ABA Goal I I  (to promote meaningful 
access to the Amer ican just ice system for  all persons), avai lable at 
ht tp://www.abanet .org/about /goals.html (last  visited Nov. 6, 2003).  

4 More than 1,500 ABA members have returned quest ionnaires to 
the ABA stat ing that  they have one or  more disabilit ies. 

5 Since 1945, the ABA has had a standing commit tee or  commission 
dedicated to the r ights of individuals with disabilit ies.  For  years, the 
ABA has supported init iat ives to ensure access to public buildings and 
t ransportat ion for  people with physical disabilit ies, and since 1976, it  has 
published what  is now called the Mental and Physical Disability L aw Re-
por ter , the most  exhaust ive per iodical available on disability law. 

6 ABA Sect ion on I ndividual Rights & Responsibilit ies and the 
Young L awyers Division, Recommendation, Report No. 128 (Aug. 1989). 
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als with disabilit ies.7  I n 2002, the ABA adopted a resolut ion 
specifically urging “all federal, state, ter r itor ial, and munici-
pal cour ts to help ensure equal access to just ice by making 
cour thouses and cour t  proceedings accessible to individuals 
with disabilit ies, including lawyers, judges, jurors, lit igants, 
cour t  employees, witnesses, and observers.” 8  The resolut ion 
recommends that  cour ts make reasonable accommodat ions 
to “meet  the needs of the individual, including, where appro-
pr iate, removal of architectural bar r iers, modificat ion of 
rules and pract ices, and provision of auxiliary aids and ser-
vices.” 9  I n light  of the ABA’s nat ionwide membership and 
its longstanding commitment  to the cause of equal access to 
just ice for  individuals with disabilit ies, the ABA has a spe-
cial perspect ive to provide and a st rong interest  in the mat-
ter  before the Cour t . 

SUMMARY OF ARGSUMMARY OF ARGSUMMARY OF ARGSUMMARY OF ARGUUUUMENTMENTMENTMENT    
This case raises issues cent ral to the ABA’s mission of 

promot ing meaningful access to the Amer ican system of jus-
t ice for  all persons.  The issues in this case are also funda-
mental to the Amer ican concept ion of a system of just ice, for  
the Const itut ion guarantees to all persons the r ight  of access 
to the judicial system.  

The cour ts—as guardians of individual r ights—have a 
special responsibility to protect  and enforce the r ight  of 
equal access to the judicial system because this r ight  is the 
baseline for  all other  r ights.  F irst  and foremost , the cour ts 
must  ensure that  their  doors remain open to all individuals.  
I n the case of individuals with disabilit ies, this obligat ion 
means providing accommodat ions and removing barr iers 

                                                 
7 ABA Commit tee on L egal Problems of the Elder ly and the Com-

mit tee on Mental & Physical Disability L aw, Recommendation, Report 
No. 115 (Aug. 1991). 

8 ABA Commit tee on Mental & Physical Disability L aw, Recom-
mendation, Report No. 112 (Feb. 2002).  

9 I d. 
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that  otherwise have the effect  of excluding people with dis-
abilit ies from the judicial system.  I n shor t , the cour ts must  
be a model of accessibility. 

That  cour ts be barr ier  free—and thus open to all—is vi-
tal to the legit imacy of and public confidence in the admini-
st rat ion of just ice.  A  lack of equal access to the cour ts 
harms not  only those persons who are excluded, but  also the 
system itself, which is depr ived of the benefits of their  inclu-
sion.  I n addit ion, the exclusion from the just ice system of 
any segment  of society undermines public confidence in the 
system.  I t  therefore is imperat ive that  the cour ts ensure 
that  individuals with disabilit ies are not  excluded from par-
t icipat ion in any capacity—as lit igants, witnesses, at torneys, 
judges, jurors, cour thouse staff, or  observers. 

Despite the impor tance of such access to the judicial 
system, however , individuals with disabilit ies cont inue to 
face the effects of discr iminat ion in state cour ts and state 
judicial services and act ivit ies.  A lthough the Amer icans 
with Disabilit ies Act  of 1990 (“ADA”) has significant ly re-
duced barr iers to the just ice system encountered by indi-
viduals with disabilit ies, such individuals cont inue to be ex-
cluded from state judicial systems throughout  the nat ion be-
cause of the failures of state cour ts to remove barr iers to 
those individuals’ par t icipat ion.  Count less lawsuits and en-
forcement  act ions cont inue to demonst rate that , in 2003, ac-
cess to state cour ts st ill is anything but  equal for  individuals 
with disabilit ies. 

I n light  of the barr iers that  st ill exist , Tit le I I  of the 
ADA remains essent ial to ensur ing cont inued improvement  
in equal and effect ive access to the cour ts for  individuals 
with disabilit ies because it  requires the States to act  af-
firmat ively to ensure the accomplishment  of that  goal.  En-
forcement  of Tit le I I , in turn, is essent ial to ensur ing that  
the r ight  of access to the States’ cour ts is real—and not  
merely theoret ical—for  individuals with disabilit ies.      
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ARGUMENTARGUMENTARGUMENTARGUMENT    
I.I.I.I.    TTTTHE HE HE HE CCCCOURTS OURTS OURTS OURTS MMMMUST UST UST UST BBBBE E E E AAAACCESSIBLE CCESSIBLE CCESSIBLE CCESSIBLE TTTTO O O O AAAALLLLLLLL, I, I, I, INCLUNCLUNCLUNCLUD-D-D-D-

ING ING ING ING IIIINDIVIDUALS NDIVIDUALS NDIVIDUALS NDIVIDUALS WWWWITH ITH ITH ITH DDDDISABILITIESISABILITIESISABILITIESISABILITIES, T, T, T, TO O O O EEEENSURE NSURE NSURE NSURE TTTTHE HE HE HE 
LLLLEGITIMACY EGITIMACY EGITIMACY EGITIMACY OOOOF F F F AAAAND ND ND ND PPPPUBLIC UBLIC UBLIC UBLIC CCCCONFIDENCE ONFIDENCE ONFIDENCE ONFIDENCE IIIIN N N N TTTTHE HE HE HE 
AAAADMINISTRDMINISTRDMINISTRDMINISTRAAAATION TION TION TION OOOOF F F F JJJJUSTICEUSTICEUSTICEUSTICE....    
More than 49,700,000 Amer icans—roughly one in five of 

the 257,200,000 million people in the United States age five 
or  older—have mental or  physical disabilit ies or  other  long 
last ing impairments.  U.S. Census Bureau, Disabi l i ty Status: 
2000, avai lable at ht tp://www.census.gov/hhes/www/disable/ 
disabstat2k/disabstat2ktxt .html (last  visited Nov. 10, 2003).  
Pr ior  to the enactment  of the ADA, these individuals faced 
the discr iminatory effects of “ rest r ict ions and limitat ions, . . . 
purposeful unequal t reatment , and . . . polit ical power less-
ness in our  society.”   42 U.S.C. § 12101(a)(7).  A lthough there 
have been incremental improvements in the way individuals 
with disabilit ies are t reated since the ADA’s enactment  in 
1990, individuals with disabilit ies cont inue to encounter  ar -
chitectural, communicat ion, and at t itudinal bar r iers to vital 
public services, programs, and act ivit ies including most  no-
tably cour ts of law and the judicial system as a whole. 

A.A.A.A.    The Judicial System Must  Be Accessible To IThe Judicial System Must  Be Accessible To IThe Judicial System Must  Be Accessible To IThe Judicial System Must  Be Accessible To I n-n-n-n-
dividuals With Disabil i t ies I n Order  To Maintain dividuals With Disabil i t ies I n Order  To Maintain dividuals With Disabil i t ies I n Order  To Maintain dividuals With Disabil i t ies I n Order  To Maintain 
Fairness, L egit imacy, And Public Confidence I n Fairness, L egit imacy, And Public Confidence I n Fairness, L egit imacy, And Public Confidence I n Fairness, L egit imacy, And Public Confidence I n 
The Administ rat ioThe Administ rat ioThe Administ rat ioThe Administ rat ion Of Jun Of Jun Of Jun Of Jusssst ice.t ice.t ice.t ice.    

Public confidence in the judicial system rests largely 
upon cour ts’ ability to advance—and to be seen as advanc-
ing—fairness, just ice, and equal t reatment  before the law.  
I n order  to achieve these goals, the cour ts must  afford all 
individuals, including those with disabilit ies, the r ight  and 
oppor tunity to par t icipate fully in the just ice system. 

1.1.1.1.    To be fair , and t o be perceived as fair , t he To be fair , and t o be perceived as fair , t he To be fair , and t o be perceived as fair , t he To be fair , and t o be perceived as fair , t he 
j udicial system must  be accessible t o indjudicial system must  be accessible t o indjudicial system must  be accessible t o indjudicial system must  be accessible t o indi-i-i-i-
viduals wit h disabil i t ies wit h business before viduals wit h disabil i t ies wit h business before viduals wit h disabil i t ies wit h business before viduals wit h disabil i t ies wit h business before 
t he cour t s.t he cour t s.t he cour t s.t he cour t s.    

That  all individuals should enjoy equal access to the 
cour ts is a basic tenet  of our  democrat ic society.  I t  is en-
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shr ined in our  Const itut ion and recognized by this Cour t .  
See, e.g., Faretta v. Cal i fornia, 422 U.S. 806, 819 n.15 (1975) 
(holding that  the Due Process Clause guarantees an accused 
the r ight  to be present  at  all stages of t r ial); Boddie v. Con-
necticut, 401 U.S. 371, 379 (1971) (except  in ext raordinary 
circumstances, all civil lit igants must  be afforded a meaning-
ful oppor tunity to be heard); Chambers v. Bal timore & Ohio 
R.R. Co., 207 U.S. 142, 148 (1907).  Just ice Stevens thus 
stated:  

Freedom of access to the cour ts is a cher ished value 
in our  democratic society. . . .  The cour ts provide 
the mechanism for  the peaceful resolut ion of dis-
putes that  might  otherwise give r ise to at tempts at  
self-help.  There is, and should be, the st rongest  
presumpt ion of open access to all levels of the judi-
cial system. . . .  This Cour t, above al l , should up-
hold the pr inciple of open access. 

Talamini  v. A l lstate I ns. Co., 470 U.S. 1067, 1070-1071 
(1985) (Stevens, J., concurr ing) (footnotes omit ted) (empha-
sis added). 

Unreasonable exclusion of individuals from the proceed-
ings and act ivit ies of cour ts undermines the legit imacy of the 
cour ts and decreases public t rust  in the judicial system as a 
whole.  See, e.g., Speech by Hon. Sandra Day O’Connor  to 
the Ninth Circuit  Judicial Conference (Aug. 6, 1992), in The 
Effects of Gender  in the Federal  Cour ts:  The Final  Repor t 
of the Ninth Ci rcui t Gender  Bias Task Force, 67 S. Cal. L . 
Rev. 745, 760 (1994) (“When people perceive gender  bias in a 
legal system, whether  they suffer  from it  or  not , they lose 
respect  for  that  system, as well as for  the law.” ); Bothwel l  v. 
Republ ic Tobacco Co., 912 F. Supp. 1221, 1230 (D. Neb. 1995) 
(“ [T]he reduct ion of governmental resources to provide legal 
services to the poor  is, for  them, a removal of the civil just ice 
system’s accessibility (and thus, its legit imacy).” ).  To be 
perceived as fair , cour ts at  a minimum must  open their  doors 
to individual lit igants and defendants, including those who 
require accommodat ions for  disabilit ies. 
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2.2.2.2.    To be fair , and t o be perceived as fair , t he To be fair , and t o be perceived as fair , t he To be fair , and t o be perceived as fair , t he To be fair , and t o be perceived as fair , t he 
j udicial system also must  be accessible t o ij udicial system also must  be accessible t o ij udicial system also must  be accessible t o ij udicial system also must  be accessible t o in-n-n-n-
dividuals wit h disabil i t ies act ing in other  cdividuals wit h disabil i t ies act ing in other  cdividuals wit h disabil i t ies act ing in other  cdividuals wit h disabil i t ies act ing in other  ca-a-a-a-
pacit ies, such as j udges, jpacit ies, such as j udges, jpacit ies, such as j udges, jpacit ies, such as j udges, j uuuurorsrorsrorsrors, and cour t  , and cour t  , and cour t  , and cour t  
personnel.personnel.personnel.personnel.    

 The r ights of individuals with disabilit ies to have equal 
access to the cour ts and to par t icipate in the administ rat ion 
of just ice are consistent  with our  democrat ic her itage and 
cr it ical to public confidence in the administ rat ion of just ice.  
Only by increasing the par t icipat ion of individuals from t ra-
dit ionally disadvantaged communit ies as judges, jurors, and 
cour t  employees can we hope to increase the legit imacy of 
and respect  for  the cour ts and the judicial system as a whole 
within these communit ies.  See, e.g., Br ief of the Amer ican 
Bar  Associat ion as Amicus Cur iae Suppor t ing Respondents, 
at  10, 19, in Grutter  v. Bol l inger , 123 S. Ct . 2325 (2003) (“The 
compelling public interest  in minor ity par t icipat ion in the 
inst itut ions of our  democrat ic government  is beyond dispute. 
. . . Without  effect ive par t icipat ion by all segments of soci-
ety, the legit imacy of our  legal system will be imper iled.  
Our  nat ion’s founders recognized that  a legit imate govern-
ment  depends upon the par t icipat ion of all the people.” ) (ci-
tat ion omit ted). 

 Conversely, exclusion of individuals based upon a char-
acter ist ic such as race or  disability generates dist rust  and a 
lack of public confidence in the judicial system.  See, e.g., id. 
at  19-22.  For  this reason, the Cour t  long has held that  jur ies 
must  be drawn from a representat ive cross-sect ion of the 
community: 

Community par t icipat ion in the administ rat ion of 
the cr iminal law, moreover , is not  only consistent  
with our  democrat ic her itage but  is also cr it ical to 
public confidence in the fairness of the cr iminal jus-
t ice system. Rest r ict ing jury service to only special 
groups or  excluding ident ifiable segments playing 
major  roles in the community cannot  be squared 
with the const itut ional concept  of jury t r ial. 
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Taylor  v. Louisiana, 419 U.S. 522, 530-531 (1975) (cit ing 
Thiel  v. Southern Pac. Co., 328 U.S. 217, 227 (1946) (Frank-
fur ter , J., dissent ing)); see also Powers v. Ohio, 499 U.S. 400, 
406-407 (1991); Car ter  v. Jury Comm’n, 396 U.S. 320, 330 
(1970).  

 Similar ly, in Bal lard v. Uni ted States, 329 U.S. 187, 195 
(1946), this Cour t  reversed a convict ion on the ground that  
the “purposeful and systemat ic exclusion of women from the 
[jury] panel”  violates the fundamental tenet  that  one’s fit -
ness to par t icipate in the judicial system must  rest  on an in-
dividualized determinat ion based upon competence, rather  
than a generalized group determinat ion based upon pre-
sumed common character ist ics.  This Cour t  stated:   

‘[P]rospect ive jurors shall be selected by cour t  offi-
cials without  systemat ic and intent ional exclusion of 
any . . . groups.  Recognit ion must  be given to the 
fact  that  those eligible for  jury service are to be 
found in every st ratum of society.  Jury competence 
is an individual rather  than a group or  class mat ter .  
That  fact  lies at  the very hear t  of the jury system.  
To disregard it  is to open the door  to class dist inc-
t ions and discr iminat ions which are abhorrent  to 
the democrat ic ideals of t r ial by jury.’ 

Bal lard, 329 U.S. at  192-193 (quot ing Thiel , 328 U.S. at  220). 

 A lthough this Cour t ’s decisions regarding access to and 
par t icipat ion in the judicial system have dealt  pr imar ily with 
race and gender , the pr inciples under lying those decisions 
apply with equal force in the case of individuals with disabili-
t ies.  Just  as equal access must  be available to individuals 
without  regard to their  race or  gender , so too must  it  be 
available to individuals without  regard to their  physical 
abilit ies or  disabilit ies, so long as they are competent  to 
serve or  par t icipate, given reasonable accommodat ions. 



9 

 

B.B.B.B.    The L ack Of Equal And E ffect ive Access To The The L ack Of Equal And E ffect ive Access To The The L ack Of Equal And E ffect ive Access To The The L ack Of Equal And E ffect ive Access To The 
Judicial SyJudicial SyJudicial SyJudicial Sysssstem For  Persons With Disabil i t ies t em For  Persons With Disabil i t ies t em For  Persons With Disabil i t ies t em For  Persons With Disabil i t ies 
Harms Not  Only Those PeHarms Not  Only Those PeHarms Not  Only Those PeHarms Not  Only Those Perrrr sons, But  A lso The sons, But  A lso The sons, But  A lso The sons, But  A lso The 
Cour t s, Which A re DCour t s, Which A re DCour t s, Which A re DCour t s, Which A re Deeeepr ived Of The Benefit s Of pr ived Of The Benefit s Of pr ived Of The Benefit s Of pr ived Of The Benefit s Of 
These I ndividuals’ Par t icipat ion And Cont r ibThese I ndividuals’ Par t icipat ion And Cont r ibThese I ndividuals’ Par t icipat ion And Cont r ibThese I ndividuals’ Par t icipat ion And Cont r ibu-u-u-u-
t ions.t ions.t ions.t ions.    

 The arbit rary exclusion of any minor ity or  t radit ionally 
disadvantaged group, including individuals with disabilit ies, 
does as much harm to the judicial system as to the individu-
als who are excluded.10  I n Just ice Marshall’s words, “ [t ]he 
effect  of excluding minor it ies goes beyond the individual de-
fendant , for  such exclusion produces injury to the jury sys-
tem, to the law as an inst itut ion, to the community at  large, 
and to the democrat ic ideal reflected in the processes of our  
cour ts.”   McCray v. New York, 461 U.S. 961, 968 (1983) (dis-
sent ing from denial of cer t iorar i) (internal quotat ion marks 
omit ted); see also Batson v. Kentucky, 476 U.S. 79, 87 (1986); 
Bal lard, 329 U.S. at  195.  
 Common sense, as well as histor ical exper ience, 
st rongly suggests that  par t icipat ion by a diverse group of 
individuals is beneficial to the administ rat ion of just ice.  See, 
e.g., Hon. Harry T. Edwards, Race and the Judiciary, 20 
Yale L . & Pol’y Rev. 325, 329 (2002) (“ [R]acial diversity on 
the bench can enhance judicial decision making by broaden-
ing the var iety of voices and perspect ives in the deliberat ive 
process.” ); cf. Hon. Sandra Day O’Connor , Thurgood Mar-
shal l :  The I nfluence of a Raconteur , 44 Stan. L . Rev. 1217, 
1217 (1992) (“Just ice Marshall impar ted not  only his legal 
acumen but  also his life exper iences, constant ly pushing and 
prodding [his colleagues] to respond not  only to the persua-

                                                 
10 The exclusion of individuals with disabilit ies harms not  only the 

excluded individual and the judicial system at  large, but  also the r ights of 
other  par t icipants, including, for  example, cr iminal defendants who have a 
Sixth Amendment  r ight  to be t r ied not  only by a fair  “cross sect ion of the 
community,”  Taylor , 419 U.S. at  526, but  also “by a jury whose members 
are selected pursuant  to nondiscr iminatory cr iter ia,”  Batson, 476 U.S. at  
85-86 (citat ions omit ted). 
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siveness of legal argument  but  also to the power  of moral 
t ruth.” ).  To exclude individuals with disabilit ies from the 
cour t room is thus not  only to deny individual lit igants their  
r ight  but  also to depr ive the bench or  jury of viewpoints or  
ideas that  may be unique to individuals who have exper i-
enced life with a disability or  disabilit ies. 

II.II.II.II.    PPPPERSONS ERSONS ERSONS ERSONS WWWWITH ITH ITH ITH DDDDISABILITIES ISABILITIES ISABILITIES ISABILITIES HHHHISTORISTORISTORISTORIIIICALLY CALLY CALLY CALLY HHHHAVE AVE AVE AVE 
FFFFACED ACED ACED ACED AAAAND ND ND ND CCCCONTINUE ONTINUE ONTINUE ONTINUE TTTTO O O O FFFFACE ACE ACE ACE EEEEXXXXCLUSION CLUSION CLUSION CLUSION FFFFROM ROM ROM ROM 
SSSSTATESTATESTATESTATES’’’’    JJJJUDICIAL UDICIAL UDICIAL UDICIAL PPPPROGRAMSROGRAMSROGRAMSROGRAMS, S, S, S, SERVICESERVICESERVICESERVICES, A, A, A, AND ND ND ND AAAACTIVCTIVCTIVCTIVI-I-I-I-
TIESTIESTIESTIES....    
A.A.A.A.    Before Enactment  Of The ADA, States Denied Before Enactment  Of The ADA, States Denied Before Enactment  Of The ADA, States Denied Before Enactment  Of The ADA, States Denied 

Persons With Disabil i t ies Access To Judicial Persons With Disabil i t ies Access To Judicial Persons With Disabil i t ies Access To Judicial Persons With Disabil i t ies Access To Judicial 
Programs, Services, And APrograms, Services, And APrograms, Services, And APrograms, Services, And A cccct ivit ies.t ivit ies.t ivit ies.t ivit ies.    

Tit le I I  of the ADA was enacted against  the background 
of a history and pat tern of discr iminat ion by the States 
against  the disabled in which “ [t ]he cour thouse door”  was 
literally “st ill closed to Amer icans with disabilit ies.”   2 Staff 
of the House Comm. on Educ. and L abor , 101st  Congress, 2d 
Sess., Legis. H ist. of Pub. L. No. 101-336:  The Amer icans 
Wi th Disabi l i ties Act, 100th Cong., 2d Sess. 936 (Comm. 
Pr int  1990) (Sen. Harkin).  The legislat ive record of the ADA 
contains numerous references to state failure to make cour ts 
and cour thouses accessible to individuals with disabilit ies.   I n 
one notable instance, a witness at  a congressional hear ing 
test ified that  she “went  to the cour t room one day and . . . 
could not  get  into the building because there were about  500 
steps to get  in there.”   I d. at  1070-1071 (Emeka Nwojke).  
And as Just ice Breyer  noted in his dissent  in Board of Trus-
tees v. Garrett, 531 U.S. 356, 377-382 (2001), the legislat ive 
record of the ADA sets for th numerous other  instances of 
States’ failures to make cour thouses accessible—including 
failures to provide interpreter  services for  people who are 
deaf, to accord adult  vict ims of abuse with developmental 
disabilit ies their  equal r ight  to test ify in cour t , to provide 
amplified sound systems in cour t rooms, to install access 
ramps and curb cuts in cour thouse areas, and to enable an 



11 

 

individual using a wheelchair  to obtain a marr iage license 
when the cour thouse was not  wheelchair  accessible.   

This evidence in the legislat ive record is confirmed by 
repor ts document ing States’ failures to make cour thouses 
accessible.  A  1989 survey conducted by the At torney Gen-
eral’s Commission on Disability for  the State of California 
found that  “ [m]any cour t  rooms, jail visit ing rooms and jails 
have architectural bar r iers that  make them inaccessible to 
people who use wheelchairs.” 11  I n Massachuset ts in 1990, 
60% of the State’s 97 cour thouses were found to lack ramps 
or  accessible toilets.12  A  comprehensive repor t  issued by the 
United States Commission on Civil Rights in 1983 descr ibes 
the types of discr iminat ion that  people with disabilit ies have 
encountered nat ionwide, including the per  se 
“ [d]isqualificat ion of many handicapped persons from jury 
service”  and the “ [a]bsence of accommodat ions to permit  
handicapped persons to serve as jurors.” 13 

                                                 
11 At torney General’s Comm’n on Disability, F inal  Report 102 ¶ c 

(Dec. 1989).  
12 Renee L oth, State Audi tor  Cr i ticizes Courthouse Condi tions, Bos-

ton Globe, Feb. 16, 1990, at  100; see also Krol l  v. St. Char les County, 766 
F. Supp. 744 (E.D. Mo. 1991) (holding Missour i county in contempt  for  
failing to make cour thouse accessible despite 1989 consent  decree requir -
ing st ructural changes).  

13 See, e.g., U.S. Comm’n on Civil Rights, Accommodating the Spec-
trum of I ndividual  Abi l i ties 168 (1983).  Those who were able to gain 
physical access to the cour thouse nonetheless often were flat ly excluded 
from jury service.  Before the ADA, blanket  exclusion of blind persons, 
deaf persons, and individuals with mobility difficult ies was rout ine.  See 
Gal loway v. Super ior  Court, 816 F. Supp. 12, 16 (D.D.C. 1993) (enjoining, 
in 1993, the Super ior  Court  of the Dist r ict  of Columbia from excluding all 
blind persons from jury service); DeLong v. Brumbaugh, 703 F. Supp. 399 
(W.D. Pa. 1989) (finding violat ive of the Rehabilitat ion Act  the exclusion 
of individual who is deaf and who repor ted for  jury service accompanied 
by ASL  interpreter); Hi l l  v. Shelby County, 599 F. Supp. 303 (N.D. Ala. 
1984) (concerning exclusion of persons with disabilit ies from jury service, 
including exclusion of the individual because he could not  reach second 
floor  cour t room); Eckstein v. Ki rby, 452 F. Supp. 1235, 1243 (E.D. Ark. 
1978) (ruling that  “ [i]mpairment  of the senses, par t icular ly the senses of 
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B.B.B.B.    Access To JudicialAccess To JudicialAccess To JudicialAccess To Judicial  Programs, Services, And A Programs, Services, And A Programs, Services, And A Programs, Services, And A c-c-c-c-
t ivt ivt ivt iv iiii t ies Remains I nadequate Or  Nonexistent  For  t ies Remains I nadequate Or  Nonexistent  For  t ies Remains I nadequate Or  Nonexistent  For  t ies Remains I nadequate Or  Nonexistent  For  
Many I ndividMany I ndividMany I ndividMany I ndividuuuuals With Disabil i t ies.als With Disabil i t ies.als With Disabil i t ies.als With Disabil i t ies.    

Since 1990, as localit ies have begun to comply with Tit le 
I I  of the ADA, cour thouse and cour t room access has im-
proved, but  lack of access to cour thouses and cour t rooms 
remains a ser ious problem for  individuals with disabilit ies in 
many communit ies.  V ir tually every quar ter ly status repor t  
issued since 1994 by the U.S. Depar tment  of Just ice regard-
ing ADA enforcement  ident ifies numerous cases and set t le-
ments involving States’ failures to provide adequate access 
to judicial services for  persons with disabilit ies.14            

                                                 
sight  and hear ing, vit iates a person’s ability to serve effect ively as a ju-
ror” ); Gal l  v. Commonweal th, 702 S.W.2d 37 (Ky. 1985) (not ing that  per-
sons with disabilit ies were excluded from lists for  jury service); Lewinson 
v. Crews, 282 N.Y.S.2d 83 (App. Div. 1967) (excluding a blind college pro-
fessor  from serving as a juror  by applying a New York law that  excludes 
from jury service any individual “not  in possession of his natural facult ies”  
or  otherwise “ infirm and decrepit ” ), aff’d, 236 N.E.2d 853 (N.Y. 1968); 
State v. Spivey, 700 S.W.2d 812, 813 (Mo. 1985) (reject ing the argument  
that  exclusion of individual who is deaf from jury service violated const i-
tut ional r ights of defendant  who is deaf on ground that  “public interest ”  
supported exclusion). 

14 Just  in 2001, for  example, (1) a small Ohio city agreed to make its 
cour t room accessible; (2) Ben Hill County, Georgia, reached an agreement  
with the Department  of Just ice to install an accessible ramp, construct  
accessible toilet  rooms, and install an elevator  to the second floor , within 
nine months of set t lement ; (3) a California county small claims cour t  
agreed to modify its cour thouse for  people with mobility impairments and 
reschedule cases to accessible locat ions when requested; (4) an I owa dis-
t r ict  cour t  and a South Carolina cour t  agreed to provide sign language 
interpreter  services; (5) Saguache County, Colorado, agreed to make 
physical modificat ions to its ent rances and rest rooms and install an eleva-
tor  to provide access to services on the second and third floors; (6) a 
county super ior  cour t  judge agreed to provide an individual who is deaf 
with a real t ime cour t  repor ter  at  a civil t r ial and to t rain all cour t  judges 
on the requirements of the ADA; (7) an Arkansas county agreed to install 
an elevator  so that  individuals with disabilit ies could gain access to the 
third floor  cour t room; and (8) a New York town agreed to remodel its 
town hall to make accessible the cour thouse and clerk’s offices housed 
within the building.  See Enforcing the ADA: A Status Report from the 
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A 1997 survey by the Access for  Persons with Disabili-
t ies Subcommit tee of the California Judicial Council’s Access 
and Fairness Advisory Commit tee listed an ar ray of failures 
in accommodat ions for  individuals with disabilit ies in the 
California state cour t  system.15  I n seven public hear ings 
conducted by Subcommit tee on Access for  Persons with Dis-
abilit ies of the Judicial Council Access and Fairness Advi-
sory Commit tee, 59% of the 148 speakers test ified to prob-
lems with physical access to California cour ts.16 

I n a repor t  on the issue of access to cour ts and cour t -
houses in the State of Washington, a subcommit tee of the 
Governor ’s Commit tee on Disability I ssues and Employment  
noted that  approximately 20 cour ts (near ly 20% of those re-
sponding to its quest ionnaire) ident ified access problems un-
der  the ADA and other  failures to comply with the ADA.17  

                                                 
Department of Justice, avai lable at ht tp://www.usdoj .gov/cr t /enforce.htm 
#anchor2010570 (last  visited Nov. 6, 2003).  

15 Judicial Council of California, Subcomm. on Access for  Persons 
with Disabilit ies, Access to the Cal i fornia State Courts:  A Survey of 
Court Users, Attorneys and Court Personnel  (Jan. 1997), avai lable at 
ht tp://www.court info.ca.gov/programs/access/documents/dis_surv.pdf (last 
visited Nov. 6, 2003); see also Maryann Jones, And Access for  Al l : Ac-
commodating I ndividuals wi th Disabi l i ties in the Cal i fornia Courts, 32 
U.S.F. L . Rev. 75, 88-97 (1997). 

16 The lack of suitable access also affects parole hear ings.  For  exam-
ple, in a California class act ion suit  for  injunct ive relief under Tit le I I  of 
the ADA and the Rehabilitat ion Act  of 1973, the dist r ict  cour t  found that  
“ [s]ome pr isoners who use wheelchairs have had to crawl up stairs to get  
to their  hear ings; mentally retarded pr isoners who cannot  even spell their  
names have waived their  r ight  to hear ings and have spent  years in pr ison 
without  the benefit  of any assistance; a blind witness was denied access to 
informat ion at  his hear ings because he could not  see the documents; and 
hear ing impaired pr isoners who normally express themselves by using 
sign language had their  hands shackled at  their  hear ings making such 
communicat ion impossible.”   F indings of Fact  and Conclusions of L aw, 
Armstrong v. Davis, C94-2307 CW, at  5:10-19 (N.D. Cal. filed Dec. 22, 
1999). 

17 Governor ’s Commit tee on Disability I ssues and Employment : 
Civil and L egal Rights Subcommit tee, I nter im Court and Courthouse 
Access Project 3 (Sept . 5, 2000); see also L et ter  from Michael J. Swanson, 
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A 1996 survey of Texas state cour ts conducted by the Texas 
Civil Rights Project  found the “accessibility of cour t rooms 
for  jurors, lit igants, members of the public, and at torneys 
with disabilit ies [to be] abysmal and unjust ifiable.” 18  The 
New York State Commission on Quality of Care for  the 
Mentally Disabled found that  only 8% of all cour t rooms were 
fully accessible, more than 80% of the state cour ts had no 
assist ive listening systems or  TDDs available, and 65% of 
the cour ts did not  provide accessible parking spaces.19 

Since Apr il 2002, at  least  seven individuals who are deaf 
have filed suit  against  the Minnesota state cour t  system for  
its failure to provide interpreter  services, or  for  providing 
unqualified interpreters, for  the individuals’ cour t  appear-
ances.20  One of the plaint iffs alleged that  he went  to the 
cour thouse seven times to resolve a t raffic t icket  dispute, 
and each t ime the cour t  failed to provide an interpreter  or  

                                                 
Esq., to Deborah L . Cochelin, Chair  of the Court  I mprovement  Commit -
tee of the Washington State Bar Ass’n, re “Court  I mprovement  Commit -
tee WSBA” (Sept . 3, 1998) (detailing accessibility problems in several 
cour thouses throughout  the state, including, for  example, the lack of 
ramps and elevators at  the Garfield County Courthouse where sher iff 
deput ies, if available, had to carry individuals who use wheelchairs into 
the cour thouse and up the stairs). 

18 Texas Civil Rights Project , Courts Closed to Justice: A Survey of 
Courthouse Accessibi l i ty in Texas for  People wi th Disabi l i ties 4 (Nov. 
1996). 

19 New York State Comm’n on Quality of Care for  the Mentally Dis-
abled & the New York State Bar Ass’n Comm. on Mental & Physical Dis-
ability, Survey of Access to New York State Courts for  I ndividuals wi th 
Disabi l i ties 13 (Feb. 1994). 

20 See Zachar ias v. Minnesota Supreme Court, Dist r ict  Court  Sec-
ond Judicial Dist r ict  (filed Apr. 3, 2002); Dia Xiong v. Minnesota Supreme 
Court, Dist r ict  Court  Second Judicial Dist r ict  (filed Mar. 6, 2003); Losing 
v. Minnesota Supreme Court, Dist r ict  Court  Second Judicial Dist r ict  
(filed Feb. 18, 2003); F ietek v. Minnesota Supreme Court, Dist r ict  Court  
Second Judicial Dist r ict  (filed Jan. 17, 2003); Curtin v. Minnesota Su-
preme Court, Dist r ict  Court  Second Judicial Dist r ict  (filed Dec. 19, 2002); 
Vatne v. Minnesota Supreme Court, Dist r ict  Court  Second Judicial Dis-
t r ict  (filed Mar. 6, 2003). 
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provided one who did not  know how to sign legal terms and 
concepts.21  A ll seven cases arose after  the Minnesota cour t  
system purpor tedly had “ [taken] steps”  in 2002 to resolve its 
“difficult ies with providing sign language interpreter  ser -
vices in the per iod from November  2001 to May 2002.” 22   

As these examples clear ly illust rate, thir teen years af-
ter  passage of the ADA, many cour t  systems remain ser i-
ously in default  on even their  most  basic obligat ions under  
the law.  The ADA therefore remains essent ial to effor ts to 
ensure that  States and localit ies do not  depr ive persons with 
disabilit ies of access to the just ice system. 

                                                 
21 Cur tin v. Minnesota Supreme Court, Dist r ict  Court  Second Judi-

cial Dist r ict  (filed Dec. 19, 2002). 
22 See Supreme Court  of Minn., Notice To Deaf Communi ty (Aug. 

12, 2003); see also Set t lement  Agreement  Under the Amer icans with Dis-
abilit ies Act , No Barr iers, I nc. v. Cornel ius, Civ. No. 3:97CV-2330-R ¶ 4 
(N.D. Tex. Feb. 2002) (agreeing to correct  all violat ions so that  each facil-
ity would be accessible to and usable by individuals with disabilit ies, in-
cluding individuals in wheelchairs); Consent  Decree and Order , Salmond 
v. County of Teton, No. CV-97-130-GF-L BE (D. Mont . 2000) (involving 
enforcement  act ion to obtain accessible entrance and elevators or  other  
means to reach upper floors of cour thouse); Set t lement  Agreement  Be-
tween the United States of Amer ica and the County of Essex, New Jer-
sey, DOJ # 204-48-78 (Dec. 9, 2002) (agreeing to improve access through 
st ructural improvements, including providing accessible parking, eleva-
tors, and cour t room seat ing).  Numerous other  cases and set t lements are 
listed in the DOJ Status Report on Enforcing the ADA, Jan.-Mar. 2003, 
avai lable at ht tp://www.usdoj .gov/cr t /ada/janmar03.htm (last  visited Nov. 
10, 2003), including: Uni ted States v. Massachusetts (involving inaccessi-
bility of cour t rooms and offices located up flights of stairs in buildings 
without  ramps or  elevators); set t lement  in L ucas County, Ohio (involving 
inaccessibility of cour thouses for  individual with impaired mobility); set -
t lement  in Ohio (involving county probate and juvenile cour t  in Ohio that  
did not  provide qualified sign language interpreters); set t lement  in Texas 
county (involving sher iff’s department  that  did not  use sign language in-
terpreter  to communicate with parent  of juvenile being quest ioned); set -
t lement  (involving failure to provide assist ive device to hard of hear ing 
defendant); set t lement  in Mississippi (involving cour t ’s failure to provide a 
sign language interpreter  to defendant  who is deaf). 
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III.III.III.III.    TTTTITLE ITLE ITLE ITLE II OII OII OII OF F F F TTTTHHHHE E E E ADA IADA IADA IADA IS S S S EEEESSENTIAL SSENTIAL SSENTIAL SSENTIAL TTTTO O O O EEEENNNNSURING SURING SURING SURING 
TTTTHAT HAT HAT HAT IIIINDIVIDUALS NDIVIDUALS NDIVIDUALS NDIVIDUALS WWWWITH ITH ITH ITH DDDDIIIISSSSABILITIES ABILITIES ABILITIES ABILITIES HHHHAVE AVE AVE AVE EEEEQUAL QUAL QUAL QUAL 
AAAAND ND ND ND EEEEFFECTIVE FFECTIVE FFECTIVE FFECTIVE AAAACCESS CCESS CCESS CCESS TTTTO O O O TTTTHE HE HE HE JJJJUDICIAL UDICIAL UDICIAL UDICIAL SSSSYSTEMYSTEMYSTEMYSTEM....    
This Cour t  has found a r ight  of access inherent  in nu-

merous const itut ional provisions, including the Due Process 
Clauses, the Pr ivileges and I mmunit ies Clause of Ar t icle I V , 
and the First  Amendment .23  Moreover , the Cour t  has made 
clear  that  this r ight  of access is a r ight  of equal  access.  See 
Gr i ffin v. I l l inois, 351 U.S. 12, 16 (1956) (plurality opinion).  
Persons with disabilit ies are ent it led to the benefit  of this 
r ight  of access no less than any other  persons.  Tit le I I  of the 
ADA is a const itut ionally appropr iate implementat ion of 
that  const itut ional guarantee. 

A.A.A.A.    The Right  Of Equal And E ffect ive Access To The Right  Of Equal And E ffect ive Access To The Right  Of Equal And E ffect ive Access To The Right  Of Equal And E ffect ive Access To 
The Cour t s I s A  Core Aspect  The Cour t s I s A  Core Aspect  The Cour t s I s A  Core Aspect  The Cour t s I s A  Core Aspect  Of Const itOf Const itOf Const itOf Const it uuuut ional t ional t ional t ional 
GuaGuaGuaGuarrrr antees And I s Essent ial To Ensur ing The antees And I s Essent ial To Ensur ing The antees And I s Essent ial To Ensur ing The antees And I s Essent ial To Ensur ing The 
Proper  Administ rat ion Of JuProper  Administ rat ion Of JuProper  Administ rat ion Of JuProper  Administ rat ion Of Jusssst ice.t ice.t ice.t ice.    

This Cour t  has ar t iculated at  least  four  dist inct  ways in 
which the Const itut ion protects a r ight  of access to the 
cour ts.  F irst , under  the First  Amendment , the public has 
the r ight  to at tend and observe judicial proceedings.  See 
Richmond Newspapers, I nc. v. Vi rginia, 448 U.S. 555 (1980) 
(opinion of Burger , C.J.).  Openness to all the public, which 
this Cour t  has called “one of the essent ial qualit ies of a cour t  
of just ice,”  id. at  567 (citat ion omit ted), ensures that  the ju-
dicial system is perceived to be fair  and deserving of public 
confidence.  “ [T]he means used to achieve just ice must  have 

                                                 
23 See Boddie, 401 U.S. at  377 (Due Process Clause “ requires, at  a 

minimum, that  absent  a countervailing state interest  of overr iding signifi-
cance, persons forced to set t le their  claims of r ight  and duty through the 
judicial process must  be given a meaningful opportunity to be heard”); 
Chambers, 207 U.S. at  148 (“ [t ]he r ight  to sue and defend in the cour ts is 
. . . one of the highest  and most  essent ial [Ar t . I V] pr ivileges of cit izen-
ship”); Cal i fornia Motor  Transp. Co. v. Trucking Unl td., 404 U.S. 508, 510 
(1972) (r ight  to pet it ion gives r ise to a r ight  of access to the just ice sys-
tem). 
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the suppor t  der ived from public acceptance of both the proc-
ess and its results.”   I d. at  571. 

Second, the Due Process Clause secures the r ight  to ini-
t iate proceedings in cour t  to seek judicial relief from unlaw-
ful t reatment  at  the hands of the government .  This issue has 
ar isen most  frequent ly in the context  of pr isoner  access to 
the cour ts, but  this Cour t  has recognized that  the r ight  of 
pr isoner  access is simply one par t  of a more general “ r ight  of 
access to the cour ts, . . . [which] is founded in the Due Proc-
ess Clause and assures that  no person will be denied the op-
por tunity to present  to the judiciary allegat ions concerning 
violat ions of fundamental const itut ional r ights.”   Wol ff v. 
McDonnel l , 418 U.S. 539, 579 (1974); see also Bounds v. 
Smi th, 430 U.S. 817, 821-822 (1977).    

Third, the Due Process Clause prevents the States from 
obst ruct ing any individual’s “ [r ]esor t  to the judicial process”  
when that  process is cent ral to “ interests of basic impor-
tance in our  society.”   Boddie, 401 U.S. at  376.  I n Boddie, 
the Cour t  invalidated a requirement  that  lit igants pay filing 
fees and costs, when that  requirement  effect ively prevented 
indigent  persons from br inging an act ion for  divorce.  See id. 
at  374.  I n finding that  access to the cour ts was a cent ral as-
pect  of due process, the Cour t  explained the cent ral role of 
the cour ts in secur ing individuals’ r ights and dut ies: 

Perhaps no character ist ic of an organized and cohe-
sive society is more fundamental than its erect ion of 
a system of rules defining the var ious r ights and 
dut ies of its members, enabling them to govern 
their  affairs and definit ively set t le their  differences 
in an order ly, predictable manner . . . .  I t  is to the 
cour ts, or  other  quasi-judicial official bodies, that  
we ult imately look for  the implementat ion of a 
regular ized, order ly process of dispute set t lement . 

I d. at  374-375. 

F inally, when impor tant  interests are at  stake in judicial 
proceedings, the Due Process Clause requires more than a 
theoret ical r ight  of access to the cour ts; it  requires meaning-
ful  access.  “ [P]ersons forced to set t le their  claims of r ight  
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and duty through the judicial process must  be given a mean-
ingful oppor tunity to be heard.”   Boddie, 401 U.S. at  377.  To 
ensure meaningful access, par t icular ly when an individual 
faces the prospect  of coercive State depr ivat ion through the 
judicial process of life, liber ty, or  proper ty, due process often 
requires the State to give a lit igant  affirmat ive assistance so 
that  he may par t icipate in the proceedings if he effect ively 
would be unable to par t icipate otherwise.  See M.L.B. v. 
S.L.J., 519 U.S. 102, 125 (1996); id. at  128-129 (Kennedy, J., 
concurr ing in the judgment).  Even when due process does 
not  obligate the State to establish an avenue of judicial re-
dress (such as an appeal), once the State does so, “ these ave-
nues must  be kept  free of unreasoned dist inct ions that  can 
only impede open and equal access to the cour ts.”   Rinaldi  v. 
Yeager , 384 U.S. 305, 310 (1966).   

Thus, the State may not  insist  on cour t  fees and costs 
when to do so would prevent  an indigent  person from de-
fending against  a “devastat ingly adverse act ion”  in cour t , 
such as a possible depr ivat ion of parental r ights or  loss of 
liber ty.  See M.L.B., 519 U.S. at  125; Burns v. Ohio, 360 U.S. 
252 (1959); Gr i ffin, 351 U.S. 12.  Similar ly, when an indigent  
man is confronted with a paternity act ion and cannot  pay for  
blood tests that  would dispel a presumpt ion that  he is the 
father , due process requires the State to shoulder  the cost  of 
the tests.  See L i ttle v. Streater , 452 U.S. 1, 14-15 (1972).  
And it  has long been understood that , as a mat ter  of due 
process, the State must  provide assistance, such as an inter -
preter , to one who could not  otherwise understand the pro-
ceedings in his cr iminal t r ial.  See Uni ted States ex rel . Ne-
gron v. New York, 434 F.2d 386, 389-390 (2d Cir . 1970); Peo-
ple v. Agui lar , 677 P.2d 1198, 1203-1204 (Cal. 1984). 

The pr inciple that  the State must  provide equal access 
to the cour ts is equally applicable to persons with disabili-
t ies.  A  person with a disability who faces the loss of his 
freedom, children, or  proper ty in a judicial proceeding simi-
lar ly must  have meaningful access to the cour ts.  He cannot  
be said to enjoy equal and effect ive access to the cour ts 
unless he can actually at tend, follow, and par t icipate in the 
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proceeding.  Meaningful, not  merely theoret ical, access to 
the cour ts is required by the Const itut ion.  I f someone who 
uses a wheelchair  cannot  even enter  the cour t room where 
his liber ty is at  stake, he has no more access to just ice than 
does the indigent  person who cannot  pursue an appeal be-
cause he lacks the funds for  the filing fee. 

B.B.B.B.    Because Fundamental Right s A re A t  Stake Because Fundamental Right s A re A t  Stake Because F undamental Right s A re A t  Stake Because Fundamental Right s A re A t  Stake 
When Access To The Judicial System I s Denied, When Access To The Judicial System I s Denied, When Access To The Judicial System I s Denied, When Access To The Judicial System I s Denied, 
More Than A  Rat ional Basis I s Necessary To More Than A  Rat ional Basis I s Necessary To More Than A  Rat ional Basis I s Necessary To More Than A  Rat ional Basis I s Necessary To 
Just ify ExclJust ify ExclJust ify ExclJust ify Excluuuusion.sion.sion.sion.    

I n Board of Trustees v. Garrett, where this Cour t  held 
that  States may not  be made subject  to pr ivate suits for  
money damages under  Tit le I  of the ADA, the Cour t  empha-
sized that  that  case involved only claims of discr iminat ion in 
employment  of persons with disabilit ies.  531 U.S. 356 (2001).  
The employment  context  was crucial in Garrett because em-
ployment  decisions by governmental ent it ies ordinar ily do 
not  implicate any kind of heightened scrut iny.  Had the 
plaint iffs in Garrett sought  to pursue employment  discr imi-
nat ion claims against  A labama state ent it ies under  the 
Equal Protect ion Clause, they would have faced the hurdle 
that  “States are not  required by the Four teenth Amend-
ment  to make special accommodat ions for  the disabled, so 
long as their  act ions toward such individuals are rat ional.”   
I d. at  367.   

Tit le I I  of the ADA is quite different , however , because 
it  often implicates const itut ionally protected r ights—e.g., 
the r ight  to vote, the r ight  to marry, the r ight  to raise one’s 
children, the r ight  to be free from cruel and unusual punish-
ment , and, as in this case, the r ight  of access to the cour ts—
that  are ent it led to greater  protect ion than the rat ional basis 
test  provides.  F irst , as noted above, the First  Amendment  
r ight  to at tend judicial proceedings is a protected r ight  for  
all members of the public that  may not  be rest r icted absent  
an “overr iding considerat ion.”  Richmond Newspapers, 448 
U.S. at  564; Globe Newspaper  v. Super ior  Cour t, 457 U.S. 
596 (1982).  A lthough there may be pract ical limitat ions, 
such as space and expense, that  might  limit  the number  of 
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at tendees a cour t  can accommodate, see Richmond Newspa-
pers, 448 U.S. at  581 n.18, this Cour t  never  has suggested 
that  mere administ rat ive inconvenience or  even budgetary 
considerat ions would be sufficient  to deny a member  of the 
public the r ight  to enter  a cour thouse and at tend a proceed-
ing there.   

Second, this Cour t ’s numerous other  r ight -of-access 
cases discussed above are solidly grounded in the Due Proc-
ess Clause (although they also may rely upon the Equal Pro-
tect ion Clause) and frequent ly rely upon the Cour t ’s balanc-
ing approach in decisions such as Mathews v. E ldr idge, 424 
U.S. 319, 335 (1976).  Notably, these due process decisions do 
not  exhibit  the deference to the State that  is character ist ic 
of rat ional basis decisions such as Hel ler  v. Doe, 509 U.S. 312 
(1993).  To the cont rary, as the Cour t  explained in M.L.B., 
when an individual faces the depr ivat ion of a cher ished r ight  
through the state machinery of just ice, that  individual’s in-
terest  in secur ing equal and effect ive access to the cour ts 
often outweighs state concerns about  inconvenience and 
cost .  See 519 U.S. at  124-125; id. at  129 (Kennedy, J., concur-
r ing in the judgment); see also L i ttle, 452 U.S. at  16-17 (rely-
ing on Mathews test  to conclude that  “ the State's monetary 
interest  is hardly significant  enough to overcome pr ivate 
interests as impor tant  as those here” ) (internal quotat ion 
marks and citat ion omit ted).  Thus, a State may be required 
to offer  financial assistance to one seeking to pursue judicial 
proceedings; at  a minimum, the State may not  deny access to 
those proceedings to one who is unable to pay the State’s 
customary cour t  fees, id., even though the State has no gen-
eral  obligat ion to ensure that  the burdens and benefits of 
government  do not  fall unequally based upon the relat ive 
wealth of its cit izens, see San Antonio I ndep. Sch. Dist. v. 
Rodr iguez, 411 U.S. 1, 51-54 (1973).  

Third, due process may require the State to make ac-
commodat ions or  except ions for  par t icular  individuals in or -
der  to safeguard their  r ight  of access to the cour ts, even if 
the State’s general rule would be rat ional and const itut ion-
ally valid as applied to most  other  individuals.  Thus, in Bod-
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die, the Cour t  held that  the State’s requirement  of payment  
of costs for  a divorce act ion implicated the “ r ight  to a mean-
ingful oppor tunity to be heard within the limits of pract ical-
ity,”  which “must  be protected against  denial by par t icular  
laws that  operate to jeopardize it  for  par t icular  individuals.”   
401 U.S. at  379-380.  The Cour t  made clear  that  even a 
“generally valid”  approach or  procedure “may fail to sat isfy 
due process because of the circumstances”  of a par t icular  
lit igant  if it  “operates to foreclose [that ] par t icular  par ty’s 
oppor tunity to be heard.”   I d.  

These decisions make clear  that  a rat ional basis such as 
administ rat ive convenience or  cost  concerns will not  just ify 
the State’s failure to ensure within reason that  persons with 
disabilit ies are able to enter  cour thouses, at tend judicial 
proceedings, or  par t icipate fully in mat ters to which they are 
par t ies.   

C.C.C.C.    Under  Any L eveUnder  Any L eveUnder  Any L eveUnder  Any L evel Of Scrut iny, The Denial Of l Of Scrut iny, The Denial Of l Of Scrut iny, The Denial Of l Of Scrut iny, The Denial Of 
Meaningful Access To The Cour t s For  I ndiviMeaningful Access To The Cour t s For  I ndiviMeaningful Access To The Cour t s For  I ndiviMeaningful Access To The Cour t s For  I ndivi ----
duals With Disabil i t ies Who A re Cduals With Disabil i t ies Who A re Cduals With Disabil i t ies Who A re Cduals With Disabil i t ies Who A re Caaaapable, With pable, With pable, With pable, With 
Or  Without  Reasonable AOr  Without  Reasonable AOr  Without  Reasonable AOr  Without  Reasonable A cccccommodat ions, Should commodat ions, Should commodat ions, Should commodat ions, Should 
Be I mpermissible Under  The Four teenth Be I mpermissible Under  The Four teenth Be I mpermissible Under  The Four teenth Be I mpermissible Under  The Four teenth 
AmendAmendAmendAmendment .ment .ment .ment .    

A lthough denying persons with disabilit ies meaningful 
access to the judicial system requires applicat ion of a more 
r igorous standard of review than a “ rat ional basis,”  this 
Cour t  need not  decide this case on that  par t icular  ground, 
for  this Cour t ’s precedents also establish the pr inciple that  
denying persons with disabilit ies meaningful access to the 
cour ts fails any standard of review and therefore is imper-
missible under  the Four teenth Amendment .   

That  the “ rat ional basis”  test  cannot  just ify a State’s ef-
fect ively excluding persons from the just ice system alto-
gether  has been made clear  in this Cour t ’s precedents in-
volving access to the cour ts for  indigent  persons.  I n those 
cases, this Cour t  has held that  a State’s refusal to open the 
cour thouse door  to persons who cannot  pay an otherwise 
generally applicable filing fee is ir rat ional and invidious and 
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therefore violat ive of the Four teenth Amendment .  For  ex-
ample, in Mayer  v. Chicago, 404 U.S. 189 (1971), this Cour t  
invalidated an I llinois Supreme Cour t  pract ice under  which 
only indigent  persons convicted of felony offenses, and not  
indigent  persons convicted of nonfelony offenses, could ob-
tain free t ranscr ipts of their  cr iminal t r ials for  their  appeals.  
A lthough the State argued that  it  had legit imate interests in 
saving money and in not  burdening the cour t  system with 
appeals in minor  cases, this Cour t  held that  “ [t ]he invidious-
ness of the discr iminat ion that  exists when cr iminal proce-
dures are made available only to those who can pay is not  
erased by any differences in the sentences that  may be im-
posed. The State’s fiscal interest  is, therefore, ir relevant .”   
I d. at  197. 

Similar ly, in Burns v. Ohio, 360 U.S. 252 (1959), this 
Cour t  invalidated an Ohio Supreme Cour t  pract ice under  
which indigent  persons had no oppor tunity to file a pet it ion 
for  discret ionary leave to appeal to the Ohio Supreme Cour t  
without  prepayment  of filing fees (after  having had review 
in an intermediate appellate cour t ).  St ressing that  the Ohio 
Supreme Cour t  had “effect ively foreclosed access to the sec-
ond phase of [cr iminal appeals] solely because of [individu-
als’] indigency,”  this Cour t  found “no rat ional basis for  as-
suming that  indigents’ mot ions for  leave to appeal will be 
less mer itor ious than those of other  defendants.”   I d. at  257. 

A cent ral feature of these decisions is that  there is no 
suggest ion that  either  the I llinois or  the Ohio Supreme 
Cour t  was at tempt ing to bar  the door  to indigent  persons’ 
appeals because they were indigent .  That  is, the pract ices 
did not  result  from a “bare desire . . . to harm a polit ically 
unpopular  group,”  or  “negat ive at t itudes”  toward indigent  
people.  Cf. Garrett, 531 U.S. at  381.  Moreover , these prac-
t ices of denying assistance to indigent  persons were not  in-
tent ional exclusions, but  the result  of a failure to take not ice 
of the needs of par t icular  lit igants.  The Cour t  found that  
these pract ices were “ ir rat ional”  and “ invidious,”  however , 
because they effect ively excluded indigent  persons from the 
avenues of just ice.   
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So too here, a State that  effect ively denies persons with 
disabilit ies access to its cour t  system by failing to accommo-
date the unique needs of each individual engages in invidious 
and ir rat ional pract ices in violat ion of the Four teenth 
Amendment .  No “ rat ional basis”  can just ify a State’s ignor-
ing the fully foreseeable fact  that  persons who (for  example) 
use wheelchairs or  have hear ing impairments or  are blind 
frequent ly have business in our  nat ion’s cour ts and cour t -
houses and can neither  enter  the building nor  understand 
the proceedings without  reasonable accommodat ions. 

D.D.D.D.    TTTTit le I I  Of The ADA ’s Requirement  Of A ffirmait le I I  Of The ADA ’s Requirement  Of A ffirmait le I I  Of The ADA ’s Requirement  Of A ffirmait le I I  Of The ADA ’s Requirement  Of A ffirma----
t ive Conduct  On The Par t  Of States I s Essent ial t ive Conduct  On The Par t  Of States I s Essent ial t ive Conduct  On The Par t  Of States I s Essent ial t ive Conduct  On The Par t  Of States I s Essent ial 
To Ensur ing That  I ndividuals With Disabil i t ies To Ensur ing That  I ndividuals With Disabil i t ies To Ensur ing That  I ndividuals With Disabil i t ies To Ensur ing That  I ndividuals With Disabil i t ies 
OOOObbbbtain Real, Not  Merely Theoret ical, Access To t ain Real, Not  Merely Theoret ical, Access To t ain Real, Not  Merely Theoret ical, Access To t ain Real, Not  Merely Theoret ical, Access To 
The Judicial SyThe Judicial SyThe Judicial SyThe Judicial Sysssstem.tem.tem.tem.    

Under  the Equal Protect ion Clause, it  is normally suffi-
cient  if a State does not take cognizance of the status of any 
of its individual cit izens.  A  violat ion of equal protect ion is 
ordinar ily established only when the decision-maker  “se-
lected or  reaffirmed a par t icular  course of act ion at  least  in 
par t  ‘because of,’ not  merely ‘in spite of,’ its adverse effects 
upon an ident ifiable group.”   Personnel  Adm’r  v. Feeney, 
442 U.S. 256, 279 (1979).  Thus, the evenhanded applicat ion 
of a formally neut ral law usually will sat isfy equal protect ion 
pr inciples. 

But  as this Cour t ’s access cases make clear , the re-
quirement  of equal t reatment  is not  sat isfied where the ob-
vious result  is the denial of an individual’s due process 
r ights.  Rather , a different  analysis is required when the 
State at tempts to depr ive an individual of his liber ty and 
that  individual cannot  meaningfully par t icipate in judicial 
proceedings without  reasonable accommodat ions where ap-
propr iate, such as the removal of architectural bar r iers, 
modificat ion of rules and pract ices, or  provision of auxiliary 
aids and services.  Just  as a non-English-speaking individual 
is denied due process when proceedings against  him are 
conducted in a language he cannot  understand with no pro-
vision for  making them intelligible to him, and just  as an in-



24 

 

digent  individual is denied due process if he lacks the means 
to pursue an appeal from his cr iminal convict ion with no 
provision for  assistance, a person with a disability is denied 
due process if the State fails to provide him with any ac-
commodat ion and thereby effect ively denies him meaningful 
access to the cour ts.  As the Cour t  explained in Boddie,  
“ [t ]he State’s obligat ions under  the Four teenth Amendment  
are not  simply generalized ones; rather , the State owes to 
each individual that  process which, in light  of the values of a 
free society, can be character ized as due.”   401 U.S. at  380.  
Thus, due process may require affirmat ive conduct  on the 
par t  of the State to ensure that  individuals with disabilit ies 
can par t icipate meaningfully in judicial proceedings.   

This Cour t  has recognized this very point  in its pr ior  
disability cases.  For  example, in a case involving Sect ion 504 
of the Rehabilitat ion Act  of 1973, on which Tit le I I  of the 
ADA was modeled, this Cour t  noted that  “a refusal to modi-
fy an exist ing program,”  even if neut rally framed, “might  
become unreasonable and discr iminatory.”   A lexander  v. 
Choate, 469 U.S. 287, 300 (1985) (internal quotat ion marks 
omit ted).  “ [A ]n otherwise qualified handicapped individual 
must  be provided with meaningful access . . . .  The benefit  
itself, of course, cannot  be denied in a way that  effect ively 
denies otherwise qualified handicapped individuals the 
meaningful access to which they are ent it led; to ensure 
meaningful access, reasonable accommodat ions in the . . . 
program or  benefit  may have to be made.”   I d. at  301. 

There are numerous situat ions in which individuals with 
disabilit ies may be depr ived of meaningful access to the ju-
dicial system, and therefore denied due process, because of a 
State’s failure to act  affirmat ively to make reasonable ac-
commodat ions.  As dramat ically illust rated by the present  
case, a State cannot  plausibly be said to afford an individual 
due process in judicial proceedings if that  individual cannot  
even enter  the cour thouse where his liber ty is at  stake.  
Similar ly, sign language interpreters, Computer  A ided Real-
Time Transcr ipt ion services (for  persons who are deaf and 
do not  understand sign language), “ induct ion loop”  systems 
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in cour t rooms (for  individuals who use hear ing aids), Braille 
signage, and other  accommodat ions may be necessary to en-
sure that  individuals with disabilit ies can par t icipate mean-
ingfully in judicial proceedings.  I n such circumstances, it  is 
no answer  for  the State to excuse its failure to provide lifts, 
sign language interpreters, Braille documents, and other  ac-
commodat ions by saying that  it  formally t reats all individu-
als alike.  As count less examples have shown, “ the grossest  
discr iminat ion can lie in t reat ing things that  are different  as 
though they were exact ly alike.”   Jenness v. For tson, 403 
U.S. 431, 442 (1971). 

*  *  *  *  *  

States’ persistent  and cont inuing failure to provide 
equal and effect ive access to the judicial system for  indi-
viduals with disabilit ies should itself be const itut ionally im-
permissible.  By providing in Tit le I I  of the ADA a legal 
remedy against  such violat ions, Congress has acted appro-
pr iately to enforce the guarantees of the Four teenth 
Amendment . 

CONCL USI ONCONCL USI ONCONCL USI ONCONCL USI ON     

The judgment  of the cour t  of appeals should be af-
firmed. 

Respect fully submit ted, 
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