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i
QUESTION PRESENTED

Whether Subtitle A of Title Il of the Americans with
DisabilitiesAct of 1990, 42 U.S.C. 88 12131-12134, isaproper
exercise of Congress’ power under 8 5 of the Fourteenth
Amendment.
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INTEREST OFAMICI CURIAE!

Amici Curiae, Dick Thornburgh and the Nationa Organization
on Disahility (“N.O.D.”), respectfully urge the Court to hold that
SubtitleA of Titlell of the AmericansWith DisabilitiesAct, 42U.S.C.
88 12131-12134, isaproper exercise of Congress’ power under
85 of the Fourteenth Amendment and therefore validly abrogates
the sovereignimmunity of the Statesunder the Eleventh Amendment.

Dick Thornburgh served asGovernor of Pennsylvania, Attorney
Genera of the United States under Presidents Reagan and
Bush, and the highest-ranking American at the United Nations.
AsAttorney Genera from 1988to 1991, Thornburgh advocated
for Congress passage of the Americans with Disabilities
Act (“ADA”). He subsequently developed regulations
implementing that legidation. Attorney General Thornburgh is
a founding member of N.O.D. and Vice-Chairman of the
World Committee on Disability. In 2001 he received the
George Bush Medal for his service to personswith disabilities.
Attorney General Thornburghiscurrently counsel to Kirkpatrick
& Lockhart Nicholson Graham LLP.

Themission of the National Organization on Disability isto
expand the participation and contribution of America’ s54 million
men, women, and children with disabilitiesin al aspectsof life. For
morethan 20 years, N.O.D. hasbuilt and sustained programsthat
raisedisability awareness, make Americal scommunitiesaccessible,
and provide opportunities for employment and growth. N.O.D.
joined with other disability organi zations and advocatesin the effort
toenactthe ADA. N.O.D.’sleadership includesHonorary Chairman
George H. W. Bush, Chairman and President Michael R. Deland,
and aBoard of Directorsthat includes Tom Ridge, busness|eaders,
and prominent disability advocates.

L Amici Curiae certify that no counsel for a party authored this
brief in whole or in part and that no person or entity, other than Amici,
their members, or their counsel, has made a monetary contribution to
the preparation or submission of this brief. The parties have filed letters
consenting to the filing of this brief with the Clerk of the Court.



2

SUMMARY OFARGUMENT

Amici urgethe Court toholdthat SubtitleA of Titlell (hereinafter
“Titlell”),2 consdered asawhole, constitutes aproper exercise of
Congress’ authority under 8 5 of the Fourteenth Amendment and
thereforevdidly abrogatesthe sovereignimmunity of the Statesunder
the Eleventh Amendment. While Amici agreewith Petitionersthat,
asappliedto prisonsin particular, Subtitle A isavalid exercise of
congressiona authority, Amici respectfully submit that the proper
deferenceto Congress counsalsinfavor of holdingthat Titlell asa
wholeisvalid §5legidation.

This Court has established a two-part test for evaluating
congressiond legidationunder 85: (1) Congressmust havecompiled
asubstantial record of unconstitutional state action; and (2) the
legidativeremedy must be acongruent and proportiona response.
Nev. Dep't of Human Res. v. Hibbs, 538 U.S. 721, 735, 737
(2003). In this case — unlike City of Boernev. Flores, 521 U.S.
507 (1997), or Board of Trustees of the University of Alabama
V. Garrett, 531 U.S. 356 (2001) —this Court hasa ready determined
that thefirst prong of thistest has been met. See Tenn. v. Lane, 541
U.S. 509, 528 (2004) (referring to the “ sheer volume of evidence
demondrating the natureand extent of uncondtitutiona discrimination
agang personswith disabilitiesintheprovision of public services,”
judtifying“ Congress exerciseof itsprophylactic power” in enacting
Titlell). Congressdocumented exactly thetypesof conduct against
peoplewith disabilitiesbased on fearsand stereotypesthat thisCourt
held uncondtitutiond in City of Cleburnev. CleburneLiving Center,
Inc., 473 U.S. 432 (1985). In addition, Congress identified
numerous violations by States of the fundamental constitutional
rights of peoplewith disahilities. Lane, 541 U.S. at 524. Theonly

2 Asdid thisCourt in Tennesseev. Lane, 541 U.S. 509, 517 (2004),
Amici refer to Subtitle A of Title Il simply as “Title I1.” Subtitle A
contains all of Title II's generally applicable requirements. Subtitle B of
Title I, in contrast, provides specific requirements for public
transportation services. 42 U.S.C. 8§88 12141-12165. This Court need
not consider Subtitle B or public transportation at this time, as this case
is governed solely by Subtitle A.
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remaining question, therefore, iswhether the Titlell remedy falls
within Congress broad discretion for addressing thisprovenrecord
of unconstitutional state conduct. Amici submit that theanswer is
yes.

Asthis Court hasemphasized, Congress' conclusions about
“whether and what legidation is needed to secure the guarantees of
the Fourteenth Amendment” are “entitled to much deference.”
Boerne, 521 U.S. at 536; see also Saenz v. Roe, 526 U.S. 489,
508 (1999) (Congress' authority under 8 5 is a “broad power
indeed”) (citation omitted). Given the extensive record of
uncongtitutiona discrimination and violations of the fundamental
rightsof individua swith disabilitiesidentified inLane, there can be
no doubt that Congress had the authority to enact abroad ban on
discrimination againgt peoplewith disabilitiesby public entities.

Congress carefully devised Title 11 to be a congruent and
proportional response. Title 1l prohibits public entities from
discriminating against “qudified” personswith disabilitiesinthe
provision or operation of public services, programs, or activities.
42 U.S.C. 8§ 12132. A “qudified” individua with a disability is
someonewho, “with or without reasonable modificationsto rules,
policies, or practices, theremova of architectural, communication,
or transportation barriers, or the provision of auxiliary aids and
services, meetsthe essentid digibility requirementsfor the receipt
of servicesor participationin programsor activities provided by a
publicentity.” Id. § 12131(2). Titlell anditsimplementing regulations
provide public entitieswide flexibility in deciding how to comply
withthe statute’ srequirements. Drawing on itsextensve experience
under the Rehabilitation Act of 1973, 29 U.S.C. 8§ 701, et seq.,
Congressexpresdy mandated that theimplementing regul ationsfor
Title 1l be consistent with the regulations issued under the
Rehabilitation Act. See 42 U.S.C. § 12134. In accordance with
Congress design, theTitlell regulationsdo not require public entities
to do anything that would “ fundamental[ly] dter[]” the nature of a
service, program, or activity, 28 C.F.R. 88 35.150(a)(3), 35.164,
or that would pose an “undue” burden. 1d. 8 35.150(8)(3).
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Because Title |1 does not require fundamental alterationsor
impose undue burdens, and because it gives States the ability to
meet itsrequirementsin avariety of ways, it targets precisely the
conduct of public entitiesthat ismost likely to be unconstitutional.
Congresscould properly concludethat, whereagovernmenta entity
persgsinexduding individud swith disabilitieseven though induding
them would be “reasonable,” would not pose an “undue . . .
burden(],” and would not require any “fundamental ateration” to
thepolicy or program at issue, itisunlikely that thereisalegitimate
justification for doing so. At aminimum, Congresscould reasonably
concludethat, in such circumstances, further inquiry intothe State' s
purported justificationswas not likely to be cogt-effective and would
create an unacceptabl e risk that unconstitutional conduct would
escape detection. Particularly inlight of theextensveand disturbing
record of unconstitutional discrimination by public entities that
Congress had beforeit, Congress could legitimately be concerned
that, intheabsenceof aprophylactic rule, public entitiesmight attempt
to hidediscriminatory motives behind the pretense of fabricated or
incidental reasons for their decisions. Put smply, nothing in the
Congtitution or this Court’ scase law requires Congressto accept a
substantial risk that the guarantees of the Fourteenth Amendment
will, asapractica matter, be under-enforced. On the contrary, 85
wasincluded in the amendment precisely to ensurethat Congress
would have the power to adopt appropriate measuresto ensurefull
and effective enforcement of constitutional rights. See Lane, 541
U.S. at 518 (“Congressmay enact so-caled prophylacticlegidation
that proscribesfacialy constitutional conduct, in order to prevent
and deter uncongtitutional conduct.”).

Undeniably —and quite advertently — Title 11 thus sweepsin
some situationswhere public entitieswould have constitutionally
permissible justifications for their exclusionary practices. But it
sweepsno more broadly than this Court permitted inHibbs, and it
does so for the same reason: in preventing unconstitutional
discrimination, “Congress ‘is not confined to the enactment of
legidation that merdly parrotsthe precisewording of the Fourteenth
Amendment,” but may prohibit ‘a somewhat broader swath of
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conduct’” inorder to eiminate otherwise undeterred or undetected
misconduct. Hibbs, 538 U.S. at 737 (quoting Kimel v. Fla. Bd. of
Regents, 528 U.S. 62, 81 (2000)).

Because Title Il forbids only government behavior that is
particularly likely to beirrationd or prejudicia and does so without
impogng“undue. . . burdens,” Titlell isaproportiond and congruent
responseto therecord of unconstitutional discrimination Congress
faced. That Title 11 aso respondsto the extensive record before
Congressof violations of fundamenta rightsjustifies particularly
strong deference to Congress' judgments about the necessity of
Titlell’ sreach. SeeHibbs, 538 U.S. at 737-40; Lane, 541 U.S. at
529. Such deference should entail allowing Congressto legidatein
the manner it seesfit —here, to enact agenera solution to address
congtitutional violationsthat had been documented acrossabroad
range of public programsand services. This Court should respect
Congress judgment by holding that itschosen remedy is, aswhole,
avalid exercise of Congress 8 5 authority, rather than separately
scrutinizing each particul ar application of thelegidation.

ARGUMENT

I. Section 5 Of The Fourteenth Amendment Grants
Congress “Broad Power” To Enact Prophylactic
Legislation To Prevent And Deter Unconstitutional
Conduct.

ThisCourt hasrepeatedly acknowledged that Congress explicit
power under 85 of the Fourteenth Amendment to enact * gppropriate
legislation” to “enforce” the substantive guarantees of that
Amendment isa“‘ broad power indeed.”” Lane, 541 U.S. at 518
(quoting Miss. Univ. for Women v. Hogan, 458 U.S. 718, 732
(1982)); Saenzv. Roe, 526 U.S. 489, 508 (1999). Asthis Court
explained scarcely adozen yearsafter the Fourteenth Amendment
wasadopted, 8§ 5 by itsplaintermsgrantsto Congressthe power to
select themeansthat initsview are best adapted to enforcing the
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guarantees of the amendment, so long as those means are
“appropriate’:

Whatever legidationisappropriate, that is, adapted to
carry out the objects the amendments have in view,
whatever tendsto enforce submiss onto the prohibitions
they contain, and to secureto dl personsthe enjoyment
of perfect equdity of civil rightsand theequd protection
of the laws against State denial or invasion, if not
prohibited, isbrought withinthedomain of congressond
power.

Ex parte Virginia, 100 U.S. 339, 345-46 (1880) (quoted
approvingly inLane, 541 U.S. at 518 n.3); seealso Boerne, 521
U.S. at 517-18.

Moreover, the range of “ appropriate” remediesfrom which
Congress may choose is not limited to those laws that “simply
proscribe conduct that [this Court] ha[s] held unconstitutional .”
Hibbs, 538 U.S. a 727. “ Congressisnot limited to merelegidative
repetition of this Court’ scongtitutiona jurisprudence.” Garrett, 531
U.S. at 365. Rather, Congress 8 5 power encompasses “‘the
authority both to remedy and to deter violation of rightsguaranteed
[by the Fourteenth Amendment] by prohibiting asomewhat broader
swath of conduct, including that whichisnot itself forbidden by the
Amendment’ stext.”” Lane, 541 U.S. at 518 (quoting Kimel, 528
U.S. at 81). This Court has “repeatedly affirmed that * Congress
may enact so-called prophylactic legidation that proscribesfacidly
condgtitutiona conduct, in order to prevent and deter uncongtitutiona
conduct.”” Id. (quotingHibbs 538 U.S. at 727-28); seealso Boerne,
521 U.S. a 518 (“Legidation which detersor remedies conditutiona
violationscan fal withinthe sweep of Congress enforcement power
even if in the process it prohibits conduct which is not itself
unconstitutional and intrudesinto legidative spheres of autonomy
previoudly reserved to the States.”) (internal quotation omitted).

Accordingly, this Court has cons stently stated that Congress
has"“awide berthin devising appropriate remedid and preventative
measures for unconstitutional actions.” Lane, 541 U.S. at 520
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(emphassadded). Thisjudicid deferenceto congressiond judgments
under 8 5not only properly respectsthe Fourteenth Amendment’s
alocation of authority between the nationd legidatureand the courts
but asoreflectsCongress grester inditutional competencein making
practical judgments about the prophylactic measures necessary to
remedy and prevent violationsof individuas constitutiona rights.
Asthis Court hasemphasized in avariety of contexts, “[w]eowe
Congress findingsdeferencein part becausetheingtitutionisfar
better equipped than thejudiciary to amass and evaluate the vast
amounts of databearing upon legidative questions.” Turner Broad.
Sys., Inc. v. FCC, 520 U.S. 180, 195 (1997) (internal quotations
omitted). To assessthewaysinwhichindividuals rightshave been
violated in various settings acrossthe country, and what needsto be
doneto prevent such violations, Congress can draw upon itsunique
ability “to amassthe stuff of actual experienceand cull conclusons
fromit.” United Statesv. Gainey, 380 U.S. 63, 66-67 (1965).

Congress power to enact prophylactic measuresunder §5is
not unlimited, however; it is subject to two significant constraints.
First, Congressmay act only in responseto arecord of congtitutiona
violations“weighty enough to justify the enactment of prophylactic
85legidation.” Hibbs, 538 U.S. at 735; seealso Lane, 541 U.S.
at 522-29 (examining therecord of discrimination and violations of
fundamentd rightsinthe provision of public servicesand accessto
public facilities and concluding that these were *an appropriate
subject for prophylactic legidation”); Garrett, 531 U.S. at 368
(“Congress 8§ 5authority isgppropriately exercised only inresponse
to statetransgressions.”).

Second, § 5 legidation must be** congruent and proportiona
to the targeted violation[s].”” Hibbs, 538 U.S. at 737 (quoting
Garrett, 531 U.S. at 374). This Court has reasoned that, in the
absenceof suchalimitation, Congress' power to adopt prophylactic
measures could, in practice, effectively permit Congress to
“substantive]ly] redefin[€]” the scope of the protections afforded
by § 1 of the Fourteenth Amendment. Lane, 541 U.S. at 520;
Boerne, 521 U.S. a 519-20. Conversely, afailureto give gppropriate
deference to Congress' judgments threatens to eliminateits 8 5
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power and to relegate Congressto “merelegidative repetition of
thisCourt’ scongtitutiond jurisprudence.” Garrett, 531 U.S. at 365.
Precisely for that reason, in applying the congruence and
proportionality test, the Court has* recogni zed that theline between
remedial legidation and substantive redefinition is ‘not easy to
discern,”” and has emphasized that “‘ Congress must have wide
latitude in determining where it lies.”” Lane, 541 U.S. at 520
(emphasis added) (quoting Boerne, 521 U.S. at 519-20). “Itisfor
Congress in the first instance to ‘ determine whether and what
legislation is needed to secure the guarantees of the Fourteenth
Amendment,” and its conclusions are entitled to much deference.”
Boerne, 521 U.S. at 536 (emphasis added) (quoting Katzenbach
v. Morgan, 384 U.S. 641, 651 (1966)).

As set forth below, both of these requirements are satisfied
withrespectto Titlell asawhole.

II. As This Court Already Determined In Lane, Title 11
Satisfies The First Requirement For 8 5 Legislation
Because It Responds To A Record Of Widespread
Constitutional ViolationsBy Public Entities.

In Lane, thisCourt held that “the extensive record of disability
discrimination” before Congresswhen it adopted Title I “ma[de]
clear beyond peradventure that inadequate provision of public
services and accessto public facilitieswas an appropriate subject
for prophylacticlegidation.” 541 U.S. at 529. Asthelower court
hasitsdlf recognized, thishol ding establishes, without more, thet the
first requirement of Boerne'stest is satisfied, and that the only
guestion iswhether Title 1l iscongruent and proportional to the
targeted violations. SeeMiller v. King, 384 F.3d 1248, 1272 (11th
Cir. 2004) (“[T]he Supreme Court . . . concluded that Titlell inits
entirety satisfies Boerne's . . . requirement that it be enacted in
responseto ahistory and pattern of States' condgtitutiona violations.
We are bound by that conclusion.”).

Totheextent that afurther review of therecord before Congress
ishecessary, it clearly confirmsLane sholding onthisscore. Asthis
Court explained, “ Congress enacted Title1 against abackdrop of
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pervasive unequal treatment [of people with disabilities] in the
adminigtration of Sate servicesand programs, including systematic
deprivations of fundamental rights,” and this* pattern of disability
discrimination perdasted despite severa federd and Satelegidative
effortsto addressit.” 541 U.S. at 524, 526 (emphasisadded). This
pattern of pervasive disability discrimination wasamply illustrated
by thefollowing examples noted by the Court:

[A]sof 1979, most States. . . categoricdly disqudified
“idiots’” from voting, without regard to individual
capacity. The mgority of these laws remain on the
books, and have been the subject of legal chalengeas
recently as 2001. Similarly, a number of States have
prohibited and continue to prohibit persons with
disabilitiesfrom engagingin activitiessuch asmarrying
and sarving asjurors. Thehigtorical experiencethat Title
|1 reflectsisa so documented inthisCourt’ scases, which
have identified uncongtitutional treatment of disabled
personsby sateagencesinavariety of sttings, induding
unjustified commitment, theabuseand neglect of persons
committed to Sate mentd hedth hospitds, andirrationd
discriminationinzoning decisons Thedecisonsof other
courts, too, document apattern of unequal trestmentin
the administration of awide range of public services,
programs, and activities, including the pena system,
public education, and voting. Notably, these decisions
aso demondtrate apattern of uncongtitutiond treatment
intheadminigtration of justice.

|d. at 524-25 (footnotesand internal quotations omitted).

Indeed, as set forth below, the voluminous record before
Congress® amply “demonstrat[ed] the nature and extent of

® Before enacting Title 1, Congress held 13 committee hearings,

63 field hearings, and prolonged floor debate, all documenting this
pattern of unequal treatment and deprivation of fundamenta rights. S.
Rep. No. 101-116, at 4-5, 8-9 (1989); H.R. Rep. No. 101-485, pt. 2, at
24-28, 31 (1990). Congress also considered several reports and surveys
(Cont’d)
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uncondtitutiona discrimination againgt personswith disabilitiesinthe
provision of public services,” bothintermsof irrationa disability
discrimination andintermsof violationsof thefundamental rightsof
the disabled. Id. at 528.

A. Title Il was enacted in response to an extensive
record of irrational disability discrimination by public
entities.

The Equal Protection clause prohibits governmental conduct
that disfavors peoplewith disabilitiesand that isirrationd, arbitrary,
or motivated by “mere negative attitudes’ about people with
disabilitiesor “vague, undifferentiated fears.” Cleburne, 473 U.S.
at 448-49, 474; see also id. at 446-47 (holding that “legislation
that distinguishes between the mentally retarded and othersmust be
rationally related to alegitimate governmenta purpose” and that
“some objectives — such as a bare desire to harm a politically
unpopular group — are not legitimate state interests”) (internal
guotation omitted); Garrett, 531 U.S. at 374 (Kennedy, J.,
concurring) (“Prgiudice. . . risesnot frommaliceor hostileanimus
aone. It may result aswdll frominsengtivity caused by smplewant
of careful, rationd reflection or from someingtinctivemechanismto
guard against people who appear to be different in some respects
from ourselves.”); Bankers Life & Cas. Co. v. Crenshaw, 486
U.S. 71,83(1988) (“ Arbitrary andirrational discrimination violates
the Equal Protection Clause under even our most deferential
standard of review.”).

Much of theevidence Congresscollected prior toenacting Title
[ involved conduct by public officia sthat fell into one of thesetwo
categories. See Garrett, 531 U.S. at 369, 372 n.7 (noting that

(Cont’d)

highlighting violations of the rights of individuals with disabilities.
See, e.g., Task Force on the Rights and Empowerment of Americans
with Disabilities, U.S. Cong., House of Representatives, From ADA to
Empowerment (1990); United States Comm’n on Civil Rights,
Accommodating the Spectrum of Individual Abilities (1983).
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Congress had support for itsfinding that “ discrimination against
individua swith disabilities continueg] g to beaseriousand pervasive
socid problem,” and that the* overwheming mgority” of theevidence
of uncongtitutional state disability discrimination pertained to the
“provision of public servicesand public accommodations’). Indeed,
“[1]nthe deliberationsthat led up to the enactment of the ADA,”
Congress“uncovered. . . hundredsof examplesof unegqud trestment
of personswith disabilitiesby Statesand their politica subdivisons.”
Lane, 541 U.S. at 526.

For example, Congress heard an account of aveteranwith a
disability being forbidden to useapublic pool and being told by the
park commissioner, “it'snot my fault you went to Vietnam and got
crippled,” 3 Starr oF THE House Comm. oN Ebuc. AND LABOR,
101st Cone., 2d Sess,, Leais. Hist. oF Pub. L. No. 101-336:
THE AMERICANS WITH DisaBiLiTiEs Act 1872 ( “LEclis. Hist.”)
(Comm. Print 1990) (statement of Peter Addesso); of azookeeper’s
refusing to admit children with Down Syndrome* because hefeared
they would upset the chimpanzees,” S. Rer. No. 101-116, at 7;
seealso H.R. Rer. No. 101-485, pt. 2, at 30; and of astudent with
epilepsy being asked to |eave astate college because her seizures
were “disrupt[ive].” 2 Leais. Hist. 1162 (statement of Peter
Addesso). Congress also heard of acourt ruling that “a cerebral
pasied child, who was not aphysical threat and was academically
competitive, should be excluded from public school, because his
teacher claimed that hisphysica gppearance’ produced anausesting
effect’ on his classmates.” H.R. Rer. No. 101-485, pt. 2, at 30
(quoting 117 Cone. Rec. 45,974 (1971)); see also id. at 29
(describing testimony about astudent in awhed chair being “refused
admission because the principal ruled that [the student] wasafire
hazard”).

Asrecently as 1983, fifteen Stateshad compulsory sterilization
lawsfor various categories of personswith disabilities. See United
States Comm’ n on Civil Rights, Accommodating the Spectrum of
Individual Abilities, 37 n.144 (1983) (“Spectrum”). Congress
was a so concerned “ that discrimination has been afrequent and
pervasiveprobleminingtitutional settingsand. . . that segregating
disabled personsfrom others can be discriminatory.” Olmstead v.
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L.C., 527 U.S. 581, 614 (1999) (Kennedy, J., concurring)
(explaining that “[b]oth of those concerns are consistent with the
norma definition of discrimination—differentid treatment of Imilarly
Stuated groups’).

Atthetime Congressenacted the ADA, theU.S. Commission
on Civil Rights had recently concluded that: “Despite some
improvements. . . [discrimination] persistsin such critica areasas
education, employment, institutionalization, medical treatment,
involuntary sterilization, architectural barriers, and transportation.”
S. Rer. No. 101-116, at 8. The Committee on Education and L abor
found that “[D]iscrimination [against peoplewith disabilities] often
resultsfrom fal se presumptions, generalizations, misperceptions,
patronizing attitudes, ignorance, irrational fears, and pernicious
mythologies.” 1d. at 30. Congressman McDermott explained that
the ADA was necessary because: “Every day, millions of disabled
Americansface discrimination based solely ontheir disability, and
have no recourse or remedy against those who are discriminating
against them.” 136 Cone. Rec. H2,626 (daily ed. May 22, 1990)
(statement of Rep. McDermott); seealso 136 Cone. Rec. H2447
(dally ed. May 17, 1990) (statement of Rep. Miller) (“If wecontinue
to shut thosewith disabilitiesout, . . . if we continueto permit blatant
discrimination[,] then we, asindividuals, and asasociety arethe
oneswho must bear the consequences.”).

Irrationd disability discriminationintheadministration of public
services and programs poses a particular problem becauseit can
lead to the permanent isolation and exclusion of individualswith
disabilities. See42 U.S.C. 8 12101(8)(7) (stating the Congressional
finding that “ individual swith disabilitiesareadiscreteand insular
minority who have been faced with restrictions and limitations,
subjected to ahistory of purpossful unequd treatment, and relegated
to aposition of political powerlessnessin our society”); Lane, 541
U.S. at 516 (quoting same). Whereas irrational disability
discriminationin other areas, such as State employment, generally
leaves open the possibility of pursuing similar opportunities or
servicesinthe private sector, there are often no alternativesor opt-
out optionsavailablein the public programs and servicesregul ated
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under Titlell. See S. Rer. No. 101-116, at 12 (*[A]ccessto all
public servicesisparticularly critical inrural areas, because State
and local government activitiesarefrequently themgor activitiesin
such small towns. . . . [Clurrent law . . . does not protect people
with disgbilitiesin such areasfromdiscrimination.”). Excluson from
programs and services that allow people with disabilities to
participatein the politica processisparticularly pernicious, anceit
prevents peoplewith disabilitiesfrom shaping how thelaws affect
them. See Kramer v. Union Free School Dist., 395 U.S. 621,
627 (1969) (describing “the danger of denying some citizensany
effectivevoiceinthe governmentd affairswhich substantialy affect
their lives”).

B. Titlell alsoresponded to widespread violations of
thefundamental constitutional rightsof individuals
with disabilities.

In addition to responding to the extensive record of
uncongtitutional disability discrimination, Titlel was*aimed at the
enforcement of avariety of basicrights.” Lane, 541 U.S. at 529.
Theseincluded thefundamentd rights of accessto courts, seeid. at
527 (* Congressitsalf heard testimony from personswith disabilities
who described the physica inaccessibility of loca courthouses.”),
and voting. See, e.g., S. Rep. No. 101-116, at 12 (describing the
inability of citizenswith disabilitiesto " exercise one of [their] most
basic rights as an American” because polling places or voting
machines were inaccessible); Dunn v. Blumstein, 405 U.S. 330,
336 (1972) (recognizing voting as* afundamentd politica right, . . .
preservaiveof dl rights’). Congresshad heard evidence of violations
of theright of individuaswith disabilitiesto procreate, see supraat
11 (discussing mandatory sterilization laws); Skinner v. Oklahoma,
316 U.S. 535, 541 (1942) (holding that strict scrutiny governs
sterilization classifications); and of their right to retain custody of
their children. See, e.g., H.R. Rer. No. 101-485, pt. 2, at 41
(“[B]eing pardyzed has meant far morethan being unabletowalk —
it has meant being . . . deemed an ‘unfit parent’” in custody
proceedings); Sanley v. lllinois 405 U.S. 645 (1972) (recognizing
theability to retain custody of on€e' schildren asafundamentd right);
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cf. Inre Marriage of Carney, 24 Cal. 3d 725 (1979) (reversing
tria court decision and awarding custody of minor childrento parent
with disability).

Congress had also been presented with evidence of
uncondiitutiondly inhumaneand abusivetreatment of inditutiondized
individuals, and cruel and unusua punishment of prisonerswith
disabilities. See, e.g., 132 Cone. Rec. S5914-01 (daily ed. May
14, 1986) (statement of Sen. Kerry) (“ The extent of neglect and
abuse uncovered in [ State-run menta hedlth facilities] wasbeyond
belief.”); Civil Rights of Institutionalized Persons. Hearingson
S 1393 Before the Subcomm. on the Const. of the Sen. Comm.
ontheJudiciary, 95th Cong. 127 (1977) (statement of Michael D.
McGuire, M.D.) (“the personnel regarded patientsasanimals. . .
[and] group kickings and beatings were part of the program”);
Youngberg v. Romeo, 457 U.S. 307, 315-16 (1982) (recognizing
that involuntarily committed individua shave asubstantive due process
right to safe conditions); Spectrum, at 168 (listing, inter alia, the
“[1I]nadequate treatment and rehabilitation programsin penal and
juvenile facilitied,] [iJnadequate ability to deal with physicaly
handicapped accused persons and convicts (e.g., accessible jail
cellsandtoilet facilities) [and] [a]buse of handicapped personsby
other inmates’); Trop v. Dulles, 356 U.S. 86, 101 n.32 (1958)
(explaining that the Court * examines the particular punishment
involvedinlight of the basi ¢ prohibition against inhuman treatment”
to determinewhether itiscruel and unusual). Judicia decisonsin
the years preceding the ADA's enactment further documented
violationsof disabled prisoners’ rights. See, e.g., Parrishv. Johnson,
800 F.2d 600, 602-03 (6th Cir. 1986) (describing paraplegic
inmates being forced to St in own feces, being denied requestsfor
medicd ad, and being givenfood placed in ddiberately inaccessible
positions); La Faut v. Smith, 834 F.2d 389, 394 (4th Cir. 1987)
(describing a paraplegic inmate who was unable to accesstoilet
fadilities).

Congressdesigned Titlell to prevent such fundamenta rights
violations and to better enable individuals with disabilities to
participateinthecentrd functionsof their government andthesarvices
it provides. This Court has repeatedly recognized the profound
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importance of giving every person accessto government. See, e.q.,
Romer v. Evans, 517 U.S. 620, 633 (1996) (“Central both to the
ideaof therule of law and to our own Congtitution’ s guarantee of
equal protection isthe principle that government and each of its
partsremain openonimpartid termsto dl who seek itsassstance.”);
McDonald v. Smith, 472 U.S. 479 (1985) (upholding right to
petition the government for redress of grievances); Boddiev. Conn.,
401 U.S. 371 (1971) (guaranteeing right to accessthe courts).*

[11. BecauseltlsA Congruent And Proportional Response
ToTheWidespread Congtitutional ViolationsCongress
Identified, Title 11 Satisfies The Second Requirement
For 85 Legidation.

Theonly remaining questioniswhether Titlell is* congruent
and proportiona tothetargeted violation[s].” Garrett, 531 U.S. at
374. Especidly inlight of the deference dueto Congress' choice of
means, see supra at 7, the answer to that question must beyes.

As an initial matter, the fact that Title |1 reaches al public
programsand services® doesnot meanthat it isnot “ congruent and
proportional.” On the contrary, because “the appropriateness of
remedid measuresmust be consgdered inlight of theevil presented,”
Boerne, 521 U.S. at 530, the broad sweep of Titlell iswarranted

4 That Title Il responded to an extensive record of congtitutional
violationsentirely distinguishesit from the Religious Freedom Restoration
Act (“RFRA™), 42 U.S.C. 88 2000bb, et seq., which this Court
invalidated in City of Boerne v. Flores, 521 U.S. 507 (1997). Although
the RFRA also targeted a fundamental right, that of free exercise of
religion, this Court found in Boerne that Congress had failed to make
any showing prior to enacting the RFRA that people's free exercise
rights were being violated by the States. See id. at 530 (“RFRA'’s
legislative record lack[ed] examples of modern instances of generally
applicable laws passed because of religious bigotry”).

5 Public transportation is the one exception. See supra note 2; see
also 28 C.F.R. § 35.102(b) (“To the extent that public transportation
services, programs, and activities of public entities are covered by
subtitle B of title |1 of the ADA, they are not subject to the requirements
of [the regulations implementing subtitle A].”).
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inlight of the“widerangeof public services, programs, and activities’
that had exhibited “pervasive” patterns of unconstitutional
discrimination. Lane, 541 U.S. at 525-26. Moreover, “‘[d]ifficult
and intractable problems often require powerful remedies,’” id. at
524 (quoting Kimel, 528 U.S. at 88), and the problems Title 1 was
designed to addresswere—and are—difficult andintractable: “Th €]
pattern of disability discrimination [had] persisted despite severd
federd and statelegidative effortsto addressit. Inthe ddliberations
that |led up to theenactment of theADA,, Congressidentified important
shortcomingsin existing lawsthat rendered them ‘inadequate.””
Id. at 526 (quoting S. Rep. No. 101-116, at 18). Faced with the
severe, perdstent problem of uncongtitutiond trestment of individuds
with disabilitiesacrossawide range of governmental functionsand
services, Congress had reason to enact a remedy that
comprehensively addressed the full scope of that problem.

Although the range of programs reached by Title Il is
comprehendve, the* remedy Congresschoseisneverthe essalimited
one.” Id. at 531-32. Thus, for example, Title Il “requires only
‘reasonable modifications' that would not fundamentally alter the
nature of the service provided, and only when theindividua seeking
modification is otherwise eligible for the service.” 1d. at 531-32
(quoting 42 U.S.C. § 12131(2)). As explained below, a careful
examination of theflexibility and defensesbuilt into the statute and
itsimplementing regulationsmakesclear that Titlell, congdered as
awhole, isaproportiona and congruent response to the problems
Congress had documented.

A. Titlell givespublicentitiessubstantial flexibility and
doesnot poseundueburdens.

The requirementsimposed by Title Il and itsimplementing
regulationsfal into four basic categories: (1) program accessibility,
(2) policy modifications, (3) effective communications, and (4) new
construction and alterations. These requirements apply to all
governmental services other than public transportation, but each
hassgnificant limitations.
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1. Program accessibility.

Titlell gatesthat “no quaified individua with adisability shall,
by reason of such disability, be excluded from participationin or be
denied the benefits of the services, programs, or activitiesof apublic
entity, or besubjectedto discrimination by any such entity.” 42U.S.C.
§12132. The Department of Justice’ simplementing regulations
explain that thisrequires public entitiesto “ operate each service,
program, or activity so that the service, program, or activity, when
viewed in its entirety, is readily accessible to and usable by
individuas with disabilities.” 28 C.F.R. § 35.150(a) (emphasis
added).® Theregulations a so specifically providethat this* does
not. . .[n]ecessarily requireapublic entity to makeeach of itsexisting
facilitiesaccessible to and usable by individua swith disabilities,”
nor doesit “[r]equireapublic entity to take any action that would
threaten or destroy the historic significance of an historic property.”
1d. §35.150(8)(1), (2). In order to dlow public entitiesto preserve
the essential characteristics of their programs and services, the
regulationsdo not require actionsthat “would result inafundamenta

5 Although many of the key limitations on Title II's requirements
appear in the implementing regulations, it is appropriate to consider
those limitations in evaluating Title I1’s proportionality and congruence.
Congress specificaly stated in Title 11 that the regulations implementing
Title 1l should be consistent with the regulations implementing the
Rehabilitation Act. See 42 U.S.C. § 12134. The section of the Title Il
regulations containing the “fundamental alteration” and “undue burden”
limitations was “taken from the [Rehabilitation Act] regulations for
federaly conducted programs, [and] generaly codifies case law that
defines the scope of the public entity’s obligation to ensure program
accessibility.” 56 Fed. Reg. 35694, 35709 (July 26, 1991); see also 45
C.F.R. 8§ 84.11(a) (providing that an accommaodation is not reasonable
under the Rehabilitation Act if it poses an “undue’ hardship); School
Bd. of Nassau County v. Arline, 480 U.S. 273, 288 n.17 (1987)
(*Accommodation is not reasonable [under the Rehabilitation Act
regulationg] if it either imposes unduefinancial and administrative burdens
on a grantee, or requires a fundamental ateration in the nature of the
program”) (internal quotations omitted); see also Lane, 541 U.S. at
531-32 (considering Title I1’s implementing regulations in determining
that “the remedy Congress chose [in Title I1] is ... alimited one”).
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dterationinthenature of aservice, program, or activity.” Nor must
public entitiesincur “unduefinancial and administrative burdens.”
Id. 8 35.150(a8)(3); Olmstead, 527 U.S. at 604 (plurality opinion)
(interpreting thefundamentad dteration limitationto“dlow the State
to show that, in the all ocation of available resources, immediate
relief for the plaintiffswould beineguitable, given theresponsibility
the State has undertaken” with regard to the program or serviceas
awhole).

Theregulationsarevery flexible, dlowing public entitiesmany
compliance options. See, e.g., 28 C.FR. § 35.150(b) (listing
numerous methods of providing program access); Lane, 541 U.S.
at 532 (“AsTitle 11’ s implementing regulations make clear, the
reasonable modification requirement can be satisfied in anumber of
ways.”). The Department of Judtice hasprovided guidancerenforcing
that governmental entities may achieve this overall program
accessibility objective through awide variety of means. See, e.g.,
http://www.usdoj.gov/crt/foialtal 713.txt (Sept. 17, 1996) (inquiry
regarding tornado warningsfor people with hearing impairments:
“suggestion of aflashing light that isactivated when atornado siren
is activated is one possible means of ensuring effective
communication of tornado warningsto individuaswith hearing
impairments. Other optionsmay also beavailable. The ADA does
not dictate use of any particular method of complying withtitlell’s
effective communication requirement, aslong asthe method chosen
ensures effective communication with personswith disabilities.”);
http:/AMww.usdoj.gov/crt/foiall of cO21.txt (Sept. 10, 1993) (allowing
Stateswith inaccess ble polling placesto provide accessto voters
with mobility impa rmentsby having polling place managerstekethe
voting list and thevoter’ sballot to the voter in hisor her vehicle).

2. Policy modifications.

Titlell’ simplementing regulationsa so require public entitiesto
“make reasonable modificationsin policies, practices, or procedures
when the modifications are necessary to avoid discrimination onthe
bagsaf disahility, unlessthe public entity can demongratethat making
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the modifications would fundamentally alter the nature of the
service, program, or activity.” 28 C.F.R. 8 35.130(b)(7). Asthe
text of thisprovisonmakesclear, itisamed specificdly at preventing
policies that discriminate on the basis of disability. But even
discriminatory policies need not be changed if the modifications
would fundamentally alter the service, program, or activity, or if
the modification would otherwise be unreasonable. I d.

Often, themodificationsare cost free. The Justice Department’s
Technical Assistance Manual provides an illustration of such a
gtuation:

ILLUSTRATION 3: A county ordinance prohibits
theuse of golf cartson public highways. Anindividual
with amobility impairment usesagolf cart asamobility
device. Allowing useof thegolf cart asamohility device
on the shouldersof public highwayswhere pedestrians
are permitted, in limited circumstances that do not
involveasgnificant risk to thehedlth or safety of others,
isareasonable modification of the county policy.

Department of Justice, Americanswith DisabilitiesAct Technica
AsssanceManua Covering Stateand Locd Government Programs
and Services, http:/Amww.usdoj.gov/crt/adaltaman2.html#1-3.6100
(modified Oct. 27, 2004). Moreover, public entities need not
fundamentdly ater their programs. See, e.g., http://Aww.usdoj.gov/
crt/foialtal816.htm (May 30, 2000) (in caseinvolving requested
modification of flood ordinance, Department wrote, “WhileTitlell
and the Fair Housing A ct require reasonable modification of zoning
ordinancesand procedures, they do not provide abroad exemption
from zoning requirementsfor individua swith disabilities.”).

3. Effective communications.

Titlell’ simplementing regulaionsfurther providethat “[g] public
entity shall take appropriate stepsto ensure that communications
with applicants, participants, and members of the public with
disabilities are as effective as communications with others.”
28 C.FR. 835.160(a). That obligationislimited, however, inthat it
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doesnot require public entitiesto do anything that “would resultina
fundamenta dterationinthenatureof aservice, program, or activity”

or that would pose “undue financial and administrative burdens.”

Id. § 35.164.

4. New construction and alterations.

Titlell’ simplementing regulationsaso requirethat facilitiesor
partsof facilities” constructed by, on behalf of, or for theuse of a
public entity shall be designed and constructed in such manner that
[they ar€] . . . readily accessibleto and usable by individualswith
disabilities” I1d. 835.151(a). When apublic entity altersafacility or
part of afadility “inamanner that affectsor could affect [itg] usability,”
“tothemaximum extent feasible,” itsaterationsmust be done such
“that the altered portion of thefacility isreadily accessibleto and
usable by individuas with disabilities” Id. 8 35.151(b). The
Congressional Budget Office’ scost estimate report for the ADA
stated that “[a] ccording to astudy conducted by the Department of
Housing and Urban Development in 1978, the cost of making a
building accessible to the handicapped isless than one percent of
total construction costsif the accessibility featuresareincludedin
theoriginal building design.” H.R. Rer. No. 101-485, pt. 1, at 49;
see alsoH.R. Rer. No. 101-485, pt. 2, at 36 (“ Severa witnesses
also recognized that newly constructed build-ups should befully
accessible because the additional costs for making new facilities
accessibleare often nonexistent or negligible.”).”

7 Again, the Justice Department’s technical assistance letters
indicate the limitations on Title II's requirements. See, e.g., http://
www.usdoj.gov/crt/foialtal 806.htm (Nov. 16, 1999) (state not required
to build special paths across levee for people with disabilities); http://
www.usdoj.gov/crt/foialtal 785.htm (Dec. 14, 1998) (inquiry whether
elevator must be added if one-floor post office expanded: “if space is
being added to an existing floor level without affecting the circulation
path between the basement and the ground floor, then it is unlikely that
title 11 would require an elevator so long as the added space is, to the
maximum extent feasible, readily accessible”); http://www.usdoj.gov/
crt/foia/tal 720.txt (Dec. 13, 1996) (inquiry whether ADA requires

(Cont’d)
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B. Thelimitationsand defensesbuilt into Titlel!l and
its implementing regulations make Title Il's
requirements appropriately tailored prophylactic
measur es.

By exempting modifications and accommodations that are
unreasonable, impose“undue’ burdens, or necessitate fundamental
aterations,” Congress hasfocused Title Il onthose instancesin
which, eventhough thegovernmenta entity could make* reasonable”’
modificationswithout “ undue” expense, it nonetheless persistsin
refusing to do so and thereby excludesindividuaswith disabilities
from government services and programsthat other citizensenjoy.
Congress was justified in concluding that such instances are
aufficiently likely to involve uncongtitutiona discrimination thet any
further effort to determine whether the public entity’ s purported
judtificationsarevaid and legitimate, or merdly pretextud, issmply
not worth the cost and would create an unacceptablerisk that, in
practice, the guarantees of the Fourteenth Amendment would be
under-enforced. It isinherent inthe nature of a“prophylactic” rule
that, at some point, further case-specificinquiry isdeemed not to be
cost-effective. Cf. Coleman v. Thompson, 501 U.S. 722, 737
(1991) (** Casesthat do not fit the generalization may arise, but a
per serulereflectsthe judgment that such casesare not sufficiently
common or important to justify thetime and expense necessary to
identify them.””) (quoting Continental T. V. v. GTE Sylvania, 433
U.S. 36,50n.16 (1977)). Indeed, in affirming Congress' power to
enact suchrulesunder 85, this Court has expressly recogni zed that
Congressisentitled to adopt rulesthat arefully sufficient to prevent
“subtle discrimination that may be difficult to detect on acase-by-
casebasis.” Hibbs, 538 U.S. at 736; seealso Boerne, 521 U.S. at
525-26 (in adopting prophylactic rulesunder 8 5, Congress may
properly consider the“costly character of case-by-caselitigation”)

(Cont’d)

pedestrian walkways at highway construction sites: “the ADA does not
require installation of pedestrian walkways in new construction projects
where no such walkways are planned”).
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(citing South Carolina v. Katzenbach, 383 U.S. 301, 328 (1966)).
Here, Congress choseto permit Statesto attempt to justify their
discrimination againg the disabled onthegroundsthat including them
inthe State’ sprogramsand serviceswould impose“undue’ burdens
or would require “fundamental alterations.” Having done so,
Congresscould legitimately concludethat the costs of further case-
specificinquiry into the State’smotivesor justificationswould be
padintheform of unremedied or undetected conditutiond violaions.
Particularly inlight of the* sheer volume of evidence demondtrating
the natureand extent of uncondtitutiond discrimination againg persons
with disabilitiesintheprovision of public services,” Lane, 541 U.S.
at 528, that was achoice § 5 permits Congressto make.

For example, consider a situation in which a city council
historically held hearings on the second floor of abuilding without
elevators, and the council refused to move to an accessible first
floor roomto dlow citizensinwheel chairsto attend. Congresswas
judtified in enacting broad prophylactic rulesthat essentialy assumed
that such situations are so likely to involve unconstitutional
discrimination, or to create an unacceptable risk of undetected
constitutional violations, that further inquiry into the council’s
purported “justifications’ for such conduct would not beworth the
cost. See Hunter v. Underwood, 471 U.S. 222, 228 (1985)
(“Proving themotivation behind officia actionisoftenaproblemétic
undertaking.”).

Expanding governmenta servicesto peoplewith disabilitiesis
a so prophylactic, because including those peoplein governmental
programs and services and decreasing their isolation reduces
stereotypes about them. Cf. Hibbs, 538 U.S. at 736 (explaining
that the FM L A targets* [ 5 tereotypes about women'sdomestic roles
[that] are reinforced by parallel stereotypes presuming alack of
domestic responsibilitiesfor men. . . . Those perceptions, in turn,
Congressreasoned, lead to subtle discrimination that may bedifficult
to detect on a case-by-case basis.”). Ensuring that people with
disabilitiesare not excluded fromthe palitical processa soincreases
their ability to shape eventsthat affect them, thereby diminishing the
possibility of uncondtitutiona discrimination.
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Because Title Il forbids government behavior that is itself
unconstitutionally discriminatory or that is difficult or costly to
distinguish from conduct that is, Title Il is a proportional and
congruent response to the record of unconstitutional disability
discrimination Congressfaced. Lane, 541 U.S. at 518 (** Congress
may enact so-cdled prophylactic legidation that proscribesfacialy
condgtitutiona conduct, in order to prevent and deter uncongtitutiona
conduct.””) (quotingHibbs, 538 U.S. at 727-28).

C. Title Il’s discrimination prevention measures are
clearly within the bounds of what Lane specifically
allows.

This Court explained inLanethat “[w]hen Congress seeksto
remedy or prevent uncongtitutiona discrimination, 8 5 authorizesit
to enact prophylactic legislation proscribing practices that are
discriminatory in effect, if not in intent, to carry out the basic
objectives of the Equal Protection Clause.” 1d. at 520. In other
words, Congress may proscribe practices that are not
unconstitutional, but which merely cause a disparate impact.
Seeid. at 519 (explaining that the Court inHibbsupheldthe FMLA
as a valid exercise of Congress’ 8 5 power to combat
unconstitutional sex discrimination, “even though there was no
suggestion that the State’ sleave policy wasadopted or applied with
adiscriminatory purposethat would render it uncongtitutiona under
therule of Personnel Administrator of Massachusettsv. Feeney,
442 U.S. 256 (1979)").

Titlell goesno further thanto “ proscrib[ €] practicesthat are
discriminatory in effect, if notinintent.” Lane, 541 U.S. at 520.
Indeed, what Titlell requiresismuch morelimited. Titlell requires
certain modificationsin public services, programs, and activities,
when, absent those modifications, the services, programs, and
activitieswould exclude participantswith disabilities—i.e., when
the services, programs, and activities otherwise would be
discriminatory in effect. 42 U.S.C. § 12132. But Title Il doesnot
forbidevendl| practicesthat arediscriminatory in effect. Asdescribed
above, it requires only “reasonable’ modifications,id. § 12131(2),
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and exempts modifications that would pose an undue burden or
fundamentally alter the nature of aservice, program, or activity. 28
C.FR. 88 35.150(a), 35.164.

Lane'sholding that Congressmay enact prophylacticlegidation
proscribing practices that are discriminatory in effect but not
necessarily intent doesnot underminethis Court'sdecisoninGarrett.
Lanesaid only that * 8 5 authorizes[ Congress| to enact prophylactic
legidation proscribing practicesthat arediscriminatory in effect, if
not in intent,” “[w]hen Congress seeks to remedy or prevent
unconstitutional discrimination,” or, in other words, when the
first requirement for 85legidationismet. 541 U.S. at 520 (emphasis
added). ThisCourt held in Garrett that therecord “fail[ ed] to show
that Congress [had] . . . identif[ied] a pattern of irrational state
discrimination in employment against the disabled” beforeenacting
Titlel of theADA. 531 U.S. 356, 368 (2001). ThisCourt therefore
did not decide in Garrett whether the requirementsof Title!l would
have constituted a proportional and congruent response to an
extensverecord of unconditutiona discrimination againg individuads
with disabilitiesin the employment context.®

D. Title Il also prevents and remedies violations of
fundamental rights, further demongtratingthat itisa
proportional and congruent responseto therecord
of constitutional violationsbefore Congress.

By requiring public entitiesto operate services, programs, and
activitiesin amanner accessibleto people with disabilities, and by
prohibiting public entities from adopting discriminatory policies,
Titlell dso preventsthe sortsof violationsof thefundamenta rights
of individualswith disabilitiesthat Congress catalogued prior to
enactingthe ADA. For example, Titlell prohibitspoliciesmandating
sterilization or denying child custody to parentswith disabilities,
because such policies discriminate on the basis of disability.

8 This Court has also noted that a Sate’s “interest in achieving its
godsaseffectively and efficiently as possibleiselevated from arelatively
subordinate interest when it acts as sovereign to a significant one when
it acts as employer.” Waters v. Churchill, 511 U.S. 661, 675 (1994).
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42 U.S.C. §12132; 28 C.ER. 8 35.130(b)(7). By requiring prisons
to providerestroom facilitiesaccessibleto prisonerswith disabilities,
Titlell prevents prisonerswith disabilitiesfrom being subjected to
the cruel and unusua punishment of being forced to sitintheir own
fecesor tofall and break [imbswhile attempting to reach atoilet.
42 U.S.C. §12132; 28 C.FR. § 35.150. Title Il also protectsa
variety of due processrightsby requiring courthouse accessibility.
Seelane 541U.S. a 527;id. a 533 (“ Titlel’ saffirmative obligation
to accommodate personswith disabilitiesin the administration of
justice cannot be said to be ‘ so out of proportion to a supposed
remedial or preventive object that it cannot be understood as
responsiveto, or designed to prevent, uncongtitutiona behavior.””)

(quoting Boerne, 521 U.S. & 532). Smilarly, it protectsvoting rights
by requiring polling place accessibility. 42 U.S.C. § 12132. That
Titlell respondsto the extens verecord before Congressof violations
of individualswith disabilities fundamenta rightsby preventingand
remedying futureviolaionsof thoserightsfurther confirmsthat Title
Il isproportional and congruent to Congress “remedid . . . object.”

Lane, 541 U.S. at 533.

IV. Congress Legidative Judgments Deserve Particularly
Strong DeferenceWhen, AsHere, Congressl sProtecting
Fundamental RightsPursuant To 85 Of TheFourteenth
Amendment.

Because Title Il isaproportional and congruent responseto
the vast record of constitutional violations before Congress, and
because Title 11 is completely within the bounds of what Lane
declared appropriate, Title 11 should be found to be valid § 5
legidation under the normal, appropriately deferential standards
applied by this Court in evaluatingany legidative choicesmade by
Congress under its 8 5 powers. Because Title I, in many of its
applications, is aimed at remedying and deterring violations of
fundamental rights, however, the congressional judgments
underlying Titlell should be given specid deference, and any doubts
should therefore beresolvedin favor of Titlell’ scongtitutionality.
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A. Congress 85 power is particularly broad and its
legidativejudgmentsareentitled to especially strong
deference when it is responding to violations of
fundamental rights.

As this Court has explained, Congress' conclusions about
“whether and what | egidation is needed to secure the guarantees of
the Fourteenth Amendment” aways* areentitled to much deference.”
Boerne, 521 U.S. at 536; Katzenbach v. Morgan, 384 U.S. 641,
651 (1966). Congress conclusions are entitled to even more
deference when thelegidation at issue protectsfundamental rights
or suspect classes. ThisCourt hasexplicitly held that “*it [i]seasier
for Congressto show apattern of state congtitutiond violations” to
justify theneed for § 51egidationwhen Congressisaddressngrights
or classficationsthat trigger aheightened sandard of judicid scrutiny
than when Congressistargeting “ classifications subject to rational -
basisreview.” Lane, 541 U.S. at 529 (quoting Hibbs, 538 U.S. at
735-37). Likewise, because “the appropriateness of remedia
measures must be consdered inlight of the evil presented,” Boerne,
521 U.S. a 530, when Congressislegidating to protect fundamenta
rights or suspect classes, it should be easier for Congress to
demongratethat theremedid measuresit haschosen are gppropriate.
Because Titlell protectsavariety of fundamentd rights, seesupra
at 13-15, Congress decisonsabout Titlell’ scontent areentitled to
such deference, even though disability is itself not a suspect
classfication. See Cleburne, 473 U.S. at 446-47.°

Hibbs applied exactly such expanded deference. There, this
Court deferred to Congress' judgments about the appropriateness

9 That Title Il responds to violations of fundamental rights further
distinguishesit from Title | of the ADA, at issue in Board of Trustees of
the University of Alabama v. Garrett, 531 U.S. 356 (2001). Because
there is no fundamental right to government employment, see Mass.
Bd. of Retirement v. Murgia, 427 U.S. 307, 313 (1976), there was no
fundamental right at stake in Garrett. In contrast, this Court has held
that the record that motivated Congress to enact Title I contained
widespread violations of individuals with disabilities fundamental
congtitutional rights. Lane, 541 U.S. at 522-29.
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of the remedial measures in the Family and Medical Leave Act
(“FMLA"). Hibbs, 538 U.S. at 737-40. The evidence Congress
had heard of gender-based unequa treatment prior to enacting the
FMLA was composed only of examples of employers (mostly
private, not sate) providing more expansve maternity than paternity
leave. Id. at 730-32. Theremedy Congress choseto addressthis
differential treatment was not just to prohibit gender-based
differentiationin parentd leavepolicies, or evenindl leavepalicies,
but instead to require nearly al employersto giveworkersup to 12
weeksof unpaid leaveannudly “for any of saverd reasons, including
the onset of a serious health condition in an employee’ s spouse,
child, or parent.” 1d. at 724 (interna quotation omitted). In response
to thedissenting Justices suggestion that the appropriate remedy
would have been smply to proscribediscriminationinthe provison
of any leave policiesinstead of creating what isessentialy anew
entitlement, the Court explained that “ thisposition cannot be squared
with our recognition that Congress ‘isnot confined to the enactment
of legidation that merely parrots the precise wording of the
Fourteenth Amendment.’” Id. at 737 (quoting Kimel, 528 U.S.
at 81).

AsHibbs and Lane make clear, when fundamental rights or
suspect classficationsareat issue, Congresshasaparticularly “wide
berth in devising appropriate remedial and preventative measures
for uncongtitutional actions.” Lane, 541 U.S. at 520. Congressthus
had particularly broad authority to draw upon when it enacted
Titlell.

B. Especially when Congress is acting under 8 5 to
respond toviolationsof fundamental rights, Congress
should havediscretion in how it draftslegidation.

This Court has emphasized that Congress' enactments are
entitled to a*“ presumption of constitutionality.” United Satesv.
Morrison, 529 U.S. 598, 607 (2000). Thisisat least in part because
of therespect dueby courtsto * acoordinate branch of Government.”
Id. Respecting Congressasacoordinate branch of government dso
entailsallowing Congressto approach thedrafting of legidationin
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the manner it seesfit. Cf. Boerne, 521 U.S. at 531-32 (noting that
“[alsagenerd matter, itisfor Congressto determinethe method by
whichitwill reach adecision”). For instance, when addressing a
problemthat manifestsitself inavariety of contexts, Congressshould
be able to enact generally applicable standards to apply to all of
those contexts. Congress should not beforced to legidatebit by hit,
addressing one narrow context at atime.

Congressenacted Titlell to “reach[] awidearray of official
conduct inan effort to enforcean equdly widearray of condtitutiona
guarantees.” Lane, 541 U.S. at 530. Congress should be entitled
to do so, without writing a separate statute for each constitutional
guarantee and each area of official conduct — particularly when
responding to violaionsof fundamentd rights Toing s that Congress
draft separate provisionsto address each sub-context inwhich the
rightsof individualswith disabilitiesareviolated, with aseparate
evidentiary record to support each, would beincons stent with courts
respect for Congress as a coequal branch of the government. It
would force Congressto act like an administrative agency, writing
detailed regulationsinstead of statutesthat embody nationa policy
principles. ThisCourt therefore should review Titlell initsentirety
and declareit avalid exercise of Congress 8§ 5 authority.
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CONCLUSION

For the reasons set forth above, and consistent with their
commitment to protecting the congtitutiond rightsof individuaswith
disabilities, Amici respectfully submit that the Court should hold
that Titlell asawholewasvalidly enacted pursuant to Congress
power under 8 5 of the Fourteenth Amendment.
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